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APPEAL FROM THE DISTRICT COURT OF THE 
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OF COLUMBIA 


BRIEF FOR APPELLANT 


Jurisdictional Statement 

i 

This brief is submitted on behalf of the appellant herein, 
pursuant to Section 225(a) of Title 28 of the United States 
Code (Judicial Code, Section 128(a)), in support of her 
appeal from a jury verdict and a judgment that the appel¬ 
lant was guilty of the charge of having violated Section 
192 of Title 2 of the United States Code (R. S. § 102, June 
22, 1938, c. 594, 52 Stat. 947), and from the sentence of 
three months and fine of $500 imposed upon the appellant 
(J.A. 6-8). | 
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Statement of Facts 

This is a companion case to that of Barsky, et al. v. 
United States, 167 F. (2) 241, cert, den., 334 U. S. 843.* ** 

The indictment herein charged appellant with the mis¬ 
demeanour of personally committing a contempt of the 
House Committee on Un-American Activities of the House 
of Representatives (sometimes hereinafter referred to as 
the “House Committee”). 

The said alleged contempt arose out of the investigation 
of the Joint Anti-Fascist Refugee Committee (hereinafter 
referred to as “JAFRC”), a licensed, unincorporated re¬ 
lief association (B.J.A. 303, 328, 540-3), by the House Com¬ 
mittee. That investigation began in December, 1945 (J.A. 
108). At that time the House Committee had no sworn testi¬ 
mony in its files concerning the JAFRC (B.J.A. 326), but 
apparently acted on the basis of the following: (a) a letter 
dated January 14,1944 from William Loeb, a newpaper pub¬ 
lisher, to the President’s War Relief Control Board urging 
that the JAFRC not be granted membership in the National 
War Fund because he had the “sincere belief” that the 
JAFRC “is not an American group” (B.J.A. 318-319) 
and, according to Congressman Wood, an oral request by 
War Relief Control Board officials to investigate the JAFRC 
(BJF.A. 326-327)•*; (2) unidentified letters and post cards 
“complaining of this organization” (BJT.A. 326, 332r333, 
349) ; and (3) information allegedly obtained from the 
State Department that the JAFRC had applied for transit 
visas through the United States to Mexico for “outstand- 


• By stipulation of counsel for appellant and appellee certain of the testi¬ 
mony of the Barslcy case was admitted herein subject to certain specified objec¬ 
tions (JJL 105, 113, 114 If). References to the Barslcy record will be herein¬ 
after designated as “BJ'.iu’* 

** The War Belief Control Board continued to license the JAFRC until the 
Board ceased to exist although the House Committee requested the revocation 
of that license (B.JJL 328-329). 
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ing Communists”* (B.J.A. 338-341) and the “assump¬ 
tion” that those refugees would stay in the United States 
if granted such visas (B.J.A. 353-354). 

On December 4, 1945, the House Committee issued a 
document which by its terms commanded the Sergeant 
at Arms to summon Helen Bryan, the Executive Secretary 
of the JAFRC, or Dr. Edward Barsky, the Chairman of 
the JAFRC Executive Board, to testify before it on 
December 19th and to produce at that time “all books, 
records, papers and documents” concerning JAFRC 
receipts and disbursements “and all letters, memoranda or 
communications from, or with, any person or persons out¬ 
side of the United States” (J.A. 108; see B.J.A. 221-222). 
Helen Bryan was served with the aforesaid summons by 
a clerk of the House Committee on December 14, (B.J.A. 
217, 222). On that same day Helen Bryan and Dr. Barsky 
were instructed by a resolution adopted by unspecified and 
unnamed members of the Executive Board of the JAFRC 
to advise with counsel and to “take any additional steps 
necessary and pursue all means to maintain and protect 
the rights” of the JAFRC “from the unjustified attack” 
on the JAFRC by the House Committee “which we con¬ 
sider constitutes a threat to democratic procedure in the 
United States” (Gov. Ex. 9, J.A. 241-2). 

Helen Bryan appeared before the House Committee 
on or about January 24, 1946 and she did not produce the 
summoned records (J.A. 109). 


• Government witness Robert C. Alexander, Assistant Chief, Visa Division, 
State Department, was unable to recall any specific cases where the JAFRC 
had applied for a transit visa for a refugee (B.JJl. 266, 291). He testified 
that one member of the Executive Board, aided by a letter from Helen Bryan, 
applied for a visa for his brother Bela Lustig and that application was not 
approved (B.J.A. 266, 286). Ruth Leider, a member of the Executive Board, 
represented several visa applicants as an attorney and although Mr. Alexander 
originally testified that no favorable action was taken in any of those cases, 
he could not cite any instances where an applicant represented by Ruth Leider 
was denied a visa and ‘ * revised* * his testimony when confronted with 14 cases 
in which applicants she had represented were approved by the State Depart¬ 
ment (B.J.A. 554). 
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The following day a subpoena to Dr. Barsky was issued 
by Congressman Wood, as Chairman of the House Com¬ 
mittee, to appear on January 30, 1946 to testify and to 
bring with him all records indicating all contributors to 
and disbursements by the JAFRC in 1944 and 1945, and 
all correspondence received and sent by the JAFRC from 
and to outside the United States (B.J.A. 223-225). This 
subpoena was served on January 28, 1946 and Dr. Barsky 
appeared on the adjourned date of February 13,1946 (J.A. 
109, B.J.A. 421-434). Two days prior to his appearance, 
five members of the Executive Board met* and a resolution 
was adopted*• re-iterating that the JAFRC cannot “be 
considered Un-American, subversive, or an attack upon 
the principles of our form of government” and instructing 
Dr Barsky not to produce the summoned books and records 
(Gov. Ex. 10, J.A. 243-4). It will be observed that appel¬ 
lant was not present at that meeting and did not vote on 
the resolution. 

At the hearing before the House Committee Dr. Barsky 
was questioned and testified, but did not produce the 
summoned books and records (J.A. 109). 

Although neither Helen Bryan nor Dr. Barsky was 
questioned by the House Committee as to the activities of 
the JAFRC or permitted to make any statement describing 
those activities, several other witnesses were. 

Miss Martha E. Mitchell appeared in executive session 
before the House Committee on January 23, 1946 and 
testified as to her experiences in Spain in 1937 with the 
American Unit Hospital established there on behalf of 
the Loyalists and under the supervision of Dr. Barsky 

* Dr. Barsky, Dr. Jacob Auslander, Mrs. Buth Leider, Manuel Magana, 
and Prof. Lyman B. Bradley (J-A. 243). 

** The minutes of the meeting indicate that 7 other members of the Board 
voted in absentia: Howard Past, Mrs. Marjorie Chodorov, Leverett Gleason, 
Harry M. Justiz, Mrs. Samuel Kamsly, Mrs. Charlotte Stern and Dr. Jesse 
Tolmach (J.A. 244). 
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(B.J.A. 41-99). In connection with her testimony, a series 
of newspaper articles by Frederick Woltman, which ap¬ 
peared in 1941 based upon information from Miss Mitchell, 
was received by the House Committee (B.J.A. 65-85, 308- 
317). Since the JAFRC was not formed until March, 1942 
(B.J.A. 423), Miss Mitchell could provide no information 
as to the JAFRC but did testify as to Dr. Barsky.* 

On February 15, 1946, the House Committee heard 
Mr. Alexander of the Visa Division of the State Depart¬ 
ment (B.J.A. 245-258). Mr. Alexander acknowledged his 
unfamiliarity with the JAFRC relief activities (B.J.A. 
256) and could testify specifically to only one fact, i. e., a 
visa was denied to the brother of James Lustig, a member 
of the JAFRC Executive Board (B.J.A. 248-250).•• 

The House Committee also received, sometime after 
January 23, 1946, a letter from J. Edgar Hoover, Director 
of the Federal Bureau of Investigation. The letter re¬ 
cited that in September, 1945, the JAFRC had used sound 
trucks in New York City to raise funds, urging the sever¬ 
ance of diplomatic relations with Spain and referring to 
“labor controversies then current in the New York City 
area” (B.J.A. 306-307). 

Upon the foregoing information,*•• and subsequent to 
the appearances of Helen Bryan and Dr. Barsky, the 
House Committee on March 29, 1946 issued 16 individual 
mandates addressed to the Sergeant At Arms, or his 


* Miss Mitchell was not produced for cross examination. Her testimony 
before the House Committee was admitted at the trial over objections (B.J.A. 
295-298), as were the Woltman articles (B.J.A. 307). 

## Mr. Alexander also gave the House Committee his opinion, based mainly 
on hearsay, as to the political orientation of the JAFRC and several of its 
members. This testimony was seriously undermined upon the cross examina¬ 
tion of Mr. Alexander at the trial (B.J.A. 547-554; see also BJLA. 260-282, 
290-294). 

### Congressman Wood also testified that he had seen a book written by one 
of the JAFRC Executive Board about Tito “in which he made the statement 
in the book that this organization financed the return of Mr. Tito” (B.J.A. 
327). 
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Special Messenger, to summon 16 named persons to appear 
and testify before the House Committee on April 4, 1946 
(J.A. 106-7, 140-1). The parties to be summoned, in¬ 
cluding appellant, comprised all the members of the JAFRC 
Executive Board except Dr. Bar sky and John T. Mc¬ 
Manus.* Each mandate further instructed the Sergeant 
At Arms to bring with him all books and records of the 
JAFRC from January 1, 1945 to April 4, 1946 concerning 
JAFRC receipts and disbursements, and JAFRC corre¬ 
spondence with persons in foreign countries during that 
same period (J.A. 97, 140-1). Service was made on appel¬ 
lant on March 29, 1946 (J.A. 98). 

Appellant appeared on April 4, was sworn and testi¬ 
fied, but she did not produce the records summoned (J.A. 
123 ff). None of the other witnesses produced those rec¬ 
ords (J.A. 110, 142). In explanation of her action, appel¬ 
lant submitted a statement which indicated that Helen 
Bryan had custody and control of the documents sought 
and was responsible for the production or non-production 
thereof (JJL 125). 

Helen Bryan also appeared that day and refused to 
produce the books and records (J.A. 142). In a written 
statement which she sent to the Committee she informed 
the Committee that she considered that it had no consti¬ 
tutional right to the books and records and that the pro¬ 
duction thereof would publicize recipients of JAFRC funds 
and “put in jeopardy the lives of those members of their 
families who are at the mercy of the Franco dictatorship’’ 
(B.J.A., Gov. Ex. 6, pp. 103-105). 

On March 31 of the next year, 1947, all the members of 
the JAFRC Executive Board except John T. McManus 
were indicted by the Grand Jury on two counts: for an 
alleged conspiracy; and for an alleged contempt, after 

•John T. McManus was never otherwise summoned by the House Com¬ 
mittee. 


having been cited by the House of Representatives for 
their alleged wilful and deliberate refusal to produce the 
aforementioned books and records. 

Appellant was arraigned after the other sixteen mem¬ 
bers of the JAFRC Executive Board were tried, and on 
March 23, 1948 she pleaded not guilty (J.A. 8). Judge 
Richmond B. Keech presided at the trial (J.A. 9) and 
at the commencement thereof, the first count of the 
indictment, the conspiracy count, was dismissed (JJL 9, 
287). On March 24, 1948, the jury rendered a verdict of 
guilty as to the appellant on the second count of the indict¬ 
ment (J.A. 292). Appellant promptly made a motion for 
a new trial or for judgment of acquittal (J.A. 293 ff) which 
was later denied by the court and this appeal was filed on 
the 29th day of March, 1948 (J.A. 7-8). 

Basic Statutes 

i 

' 

The applicable statutes are set out in Appendix “A” 
below. 

Summary of Argument 

Appellant urges that the judgment of the court below 
be reversed on the following grounds: 

The trial court erred in excluding proof that the House 
Committee was acting beyond the constitutional limits 
assigned to legislative investigations; in charging that the 
document served on appellant was a subpoena duces tecum; 
in charging that compliance with the alleged subpoena was 
obligatory if appellant had custody or control of the books 
and records; in construing a “wilful” default to mean 
“intentional” irrespective of the motive therefor; and in 
charging that the books and records summoned were per¬ 
tinent to an investigation authorized by the Resolution. 






8 

The trial court should have dismissed the indictment 
for the reason that it was predicated upon a Resolution 
which violates the First, Fifth, Sixth, Ninth and Tenth 
Amendments to the United States Constitution. The Reso¬ 
lution, on its face and as applied, impairs freedom of 
speech, press, association and thought which create no 
clear and present danger to a substantial public interest 
and thereby infringes upon the First Amendment. The 
Congressional need for information does not justify the 
impairment occasioned under the Resolution, particularly 
since the objective of the House Committee investigation 
is not information for legislative purposes, but “exposure’’ 
of speech and opinion otherwise constitutionally immunized 
from legislative action. Moreover, even if some expression 
and thought could be abridged as an incident of a Con¬ 
gressional investigation, this Resolution is still void since 
it is so vague as to permit the investigation of all ex¬ 
pression and thought. The vagueness of the Resolution is 
also a fatal defect thereof since the Resolution is enforce¬ 
able by penal sanctions and is therefore required to provide 
a fixed and definite standard of guilt under the Fifth and 
Sixth Amendments. 

In failing to exclude government employees from the 
jury panel, the trial court deprived appellant of an oppor¬ 
tunity to have a fair trial by an impartial jury. A govern¬ 
ment employee acting as a juror cannot make a free and 
uninfluenced decision where he is required to pass upon 
the guilt of a member of an organization listed as “ sub¬ 
versive’ 9 by the Attorney General. 

The trial court also committed reversible error in ad¬ 
mitting into evidence appellant’s testimony before the 
House Committee although Section 634 of Title 28 of the 
United States Code expressly excludes such testimony. 

And it was error to charge, as a matter of law, that 
there was present a quorum of the House Committee so 



as to constitute that Committee a competent tribunal at 
the hearing at which appellant testified. The existence of 
a quorum was an essential element of the crime and a 
disputed question of fact which should have been left to 
the jury. 

j 

And, in any event, it was error to submit the case to 
the jury since the evidence necessarily gave rise to a reason¬ 
able doubt that appellant was guilty of aiding and abetting 
a wilful default. 

j 

i 

i i 

The trial court repeated the errors committed in 
Barsky v. United States . 

In view of the decision by this Court in Barsky v. 
United States 7 167 F. (2) 241, the trial court herein followed 
the rulings approved in the Barsky case. The Supreme 
Court has denied certiorari in Barsky (334 U. S. 843), but 
since a petition for rehearing filed in June, 1948, is still 
pending before that Court, appellant, upon this appeal, con¬ 
tinues to preserve without further argument, the following 
points: 

i 

1 . 

It was error to exclude proof that the Committee abused 
its powers under the Resolution and that the Committee 
was not conducting its investigation in aid of any constitu¬ 
tional legislative purpose (JJl 155). 

2 . 

I 

It was error to charge the jury that the printed and 
written document served upon appellant was a subpoena 
duces tecum (J.A. 283). 
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3. 

It was error to charge the jury that appellant was 
obliged to comply with the alleged subpoena duces tecum 
if appellant had custody, control or dominion of the sum¬ 
moned books and records (J.A. 286). 

4. 

It was error to charge the jury that the term “wilful”, 
as used in Title 2, Section 192, of the United States Code, 
means “deliberate and intentional” and that motive is 
immaterial (J.A. 286). 

5. 

It was error for the trial court to find and to charge 
the jury that the documents requested were pertinent to 
the matter under inquiry before the Committee (although 
the trial court refused to examine said documents (B.J.A. 
233)), and that the Committee had a reasonable basis for 
issuing the alleged subpoena (J.A. 283). 


II 

The Resolution* establishing the House Committee 
on un-American activities is unconstitutional and it 
was therefore error to deny appellant’s motion to 
dismiss the indictment. 

This point was argued at length and set forth in the 
brief to this Court in Bar sky v. United States. At this 
point appellant will not argue the constitutional issues 

* The investigation of the JAFBC by the House Committee was conducted 
pursuant to House Besolution 5, 79th Cong., 1st Sess. (1945) (hereinafter 
sometimes referred to as “the Besolution”) wherein the House Committee 
was authorized to investigate “un-American propaganda activities” and “sub¬ 
versive and un-American propaganda” which “attacks the principle of the 
form of government as guaranteed by our Constitution” (Gov. Ez. 4, JJL 103). 



de novo. Instead, the decision of this Conrt in Barsky v. 
United States will be considered and appellant will indi¬ 
cate the respects in which, appellant respectfully submits, 
this Court was in error in its conclusions. 

j 

1 . j 

I 

This Court held that appellant’s rights under the First 
Amendment could be impaired by the House Committee 
investigation authorized by the Resolution, although I no 
clear and present danger to justify such abridgment was 
shown or exists, on the ground that “some reasonable cause 
for concern ,, appears (167 F. (2), p. 246). The test of 
“reasonable cause” thus employed is inconsistent with 
the proper test established by the decisions of the Supreme 
Court. 

That the investigation into “propaganda activities” 
authorized by the Resolution and conducted by the House 
Committee abridges speech, press and assembly, including 
the freedom of speech of appellant, is acknowledged by 
the majority and dissenting opinions; nor is it disputed 
that the First Amendment limits the Congressional in¬ 
vestigatory power. Cf. Colonial Sugar Refining Co. v. At¬ 
torney General, 15 Commonwealth L. R. 182, rev y d, L. R. 
[1914] App. Cas. 237; Greenfield v. Russel, 292 Ill. 392, 
127 N. E. 105; see Jones v. Opelika, 316 U. S. 584, 600, 609. 

Public inquiries into matters of opinion and expression 
protected by the First Amendment are prohibited by that 
Amendment. United States v. Ballard, 322 U. S. 78; see 
Cummings v. Missouri, 71 U. S. 277, 331. As stated in 
the dissent of Edgerton, J., “No one denies that the in¬ 
quest is an effective instrument of restraint” (167 F. (2), 
p. 260). The House Committee inquiry, motivated by 
“sheer animosity and excited partisanship” (Ehrmann, 
“The Duty of Disclosure in Parliamentary Investigation”, 
11 U. of Chic. Law Rev. 1 , 117, 150 (1944)) and conducted 
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in a manner violative of procedural due process is such 
“an effective instrument of restraint’* (see Ogden, The 
Dies Committee , c. IV, VII, IX, XII, XVII (2 ed. 1945); 
Gellerman, Martin Dies, c. 4, 5 (1944); Cushman, Safe¬ 
guarding Our Civil Liberties, 7-8 (1943); 94 Cong. Bee. 
2487, 2490, 2493, 2495 (1948); Notes, 96 U. of Penn. Law 
Rev. 381, 395 (1948); 14 U. of CUc. Law Rev. 256, 263 
(1947); 47 Columbia Law Rev. 416,428 (1947); N. Y. Times, 
Oct. 8, 1947, p. 7, col. 5 (Rifkind, J.);N. Y. Herald Tribune, 
March 14, 1948, p. 22, cols. 6-8 (Archibald MacLeish)). 

Compulsory public disclosure of constitutionally guar¬ 
anteed opinion and expression is another aspect of the 
Committee’s activities which is limited by the First Amend¬ 
ment. West Virginia State Board of Education v. Bar¬ 
nette, 319 U. S. 624. The compulsory public disclosure 
of unorthodox opinions and speech is a patent restraint 
thereupon. Under the Resolution, the House Committee 
not only restrains the unorthodox by compulsory disclo¬ 
sures, but, also, restrains more orthodox views or speech 
by publicly characterizing any individual or organization* 
distasteful to the House Committee as “subversive,” “un- 
American”, or “communistic” (H. Report 2277, 77th Cong., 
2nd Sess., Minority Report (1942) pp. 4, 7). 

Expression is restrained and impaired if the speaker 
is subject to Congressional inquiry, to compulsory public 
disclosure, and to stigmatization because of his opinions, 
his associates and his speech. 

.Although the Resolution, on its face and as construed 
and applied herein, abridges speech, press and assembly, 
neither the expression which is the subject matter of the 
Resolution nor the expression or activities of the JAFRC 
has been shown or alleged to create a clear and present 


* See, e. g., Gellhora, 44 Beport on a Beport of the House Committee on 
Un-American Activities ,** 60 Harvard Law Rev. 1193 (1947). 


! 
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danger to any substantial public interest. Under such 
circumstances the Resolution and the inquiry thereunder 
violate the First Amendment. Schenck v. United States, 
249 U. S. 47; Bridges v. California, 314 U. S. 252; West 
Virginia State Board of Education v. Barnette, 319 U. S. 
624. 

It is immaterial that the Resolution does not in terms 
provide for “direct and candid efforts to stop speaking 
or publication as such”. Thomas v. Collins, 323 U. S. 516, 
547. “The House Committee’s enabling Act concerns, spe¬ 
cifically and exclusively, ‘propaganda activities’, and the 
Committee’s principal purpose is to restrain them” (Edgeb- 
ton, J., at 167 F. (2), p. 255). The decisions of the Supreme 
Court applying the clear and present danger test make no 
exception for abridgments by investigation.* It is the 
right impaired and not the limitation which requires that 
test to be applied. Thomas v. Collins, 323 U. S. 516, 530. 

The revenue power (Murdock v. Pennsylvania, 319 UJ S. 
105; Grosjean v. American Press Company, 297 U. j S. 
233), the police power (Lovell v. Griffin, 303 U. S. 444; 
Thornhill v. Alabama, 310 U. S. 88), the judicial injunctive 
and contempt power (Cafeteria Employees Union v. 
Angelos, 320 U. S. 293; Bridges v. California, 314 U. S. 
252), the denaturalization power {Schneiderman v. United 
States, 320 U. S. 118; Baumgartner v. United States, 322 
U. S. 665), the deportation power (Bridges v. Wixon, 326 
U. S. 135), and even the power to preserve the safety of 
the Government (Hartzel v. United States, 322 U. S. 680; 


* “ To the general observation that an agency having authority to make 
an investigation may compel disclosure of all information relevant to the 
investigation, irrespective of the scope of the agency’s regulatory power, an 
exception must be noted to the effect that when the purpose of compelling 
a disclosure is not to secure information for governmental purposes but is to 
use the power of compelling the disclosure as a sanction for producing a 
desired regulatory effect, the agency’s action is necessarily limited by the scope 
of its regulatory power. If the agency may not regulate, it may not regulate 
by using publicity as a sanction.” Davis, “The Administrative Power of 
Investigation,” 56 Tale Law J. 1111, 1136 (1947). 


Stromberg v. California, 283 U. S. 359; DeJonge v. Oregon, 
299 U. S. 353; Herndon v. Lowry, 301 U. S. 242; Taylor v. 
Mississippi, 319 U. S. 583), are all limited by the rule that 
they may not constitutionally be employed to abridge any 
speech, press or assembly which creates no “grave and 
immediate danger to interests which the state may law¬ 
fully protect.” West Virginia State Board of Education 
v. Barnette , 319 U. S. 624, 639. The investigatory power, 
no more than any other power of government, should not 
be exempt from the foregoing limitation. 

The exception suggested by this Court for a Congres¬ 
sional investigation cannot be justified on the grounds that 
the abridgement of constitutional rights is a tangential in¬ 
cident of the House Committee investigation. Regulation of 
freedoms guaranteed by the First Amendment is the objec¬ 
tive, not a by-product, of the Resolution. The Resolution 
was reenacted without change annually after 1938 over ob¬ 
jections to and criticisms of the House Committee practices 
(83 Cong. Rec. 7567-7686 (1938); 84 Cong. Rec. 1098-1128 
(1939); 86 Cong. Rec. 572-605 (1940); 87 Cong. Rec. 886- 
900 (1941); 88 Cong. Rec. 2282-2297 (1942); 89 Cong. Rec. 
721-729, 795-810 (1943); 91 Cong. Rec. 10-14 (1945); 92 
Cong. Rec. 7720-7728 (1946); 94 Cong. Rec. 2483-2496 
(1948)) so that the Committee practices have been incorpo¬ 
rated into the Resolution. Poe v. Seaborn, 282 U. S. 101 ; 
Helvering v. Reynolds Tobacco Co., 306 U. S. 110; United 
States v. Cerecedo Hermanos y Co., 209 U. S. 337; National 
Lead Co. v. United States, 252 TJ. S. 140; Boehm v. Com¬ 
missioner of Internal Revenue, 326 U. S. 287; Douglas 
v. Commissioner of Internal Revenue, 322 U. S. 275; 
Merchants National Bank v. Commissioner of Internal 
Revenue, 320 U. S. 256. Consequently, the considerations 
which may obtain where a Congressional committee in¬ 
cidentally inquires into matters of opinion and expression 
in the course of an investigation preparatory for legisla¬ 
tion are not here involved since the history of the House 
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Committee, which has been infused into the Resolution, 
reveals that the House Committee is investigating “propa¬ 
ganda activities’’ not as a preface to legislation but for 
the purpose of fixing and enforcing standards of political, 
economic and social orthodoxy in violation of the First 
Amendment. West Virginia State Board of Education 
v. Barnette, 319 U. S. 624; Thomas v. Collins, 323 U. S. 
516, 544, 545. ! 

Nor are the abridgements caused by the House Com¬ 
mittee necessary incidents of Congressional investigation. 
Any need for Congress to inquire “... to discover whether 
there is clear and present danger, could be authorized* 
and could be conducted** without violating the First 
Amendment” (Edgerton, J., 167 F. (2), p. 259). 



This Court has also held in Barsky v. United States 
that “there was justification here . . . for the exerciseiof 
the power of inquiry” sufficient to warrant the abridge¬ 
ment of appellant’s rights under the First, Fifth, Ninth 
and Tenth Amendments to the United States Constitution 


(167 F. (2), p. 247). But, it is respectfully urged, there 
can be no constitutionally sufficient justification for the 
inquiry since it abridges speech, press and assembly which 
create no clear and present danger. The applicable 
decisions of the Supreme Court establish that the security 
and safety of the state are threatened rather than safe¬ 
guarded by abridgements of speech, press and assembly 
which do not create a clear and present danger. Stromberg 
v. California, 283 U. S. 359, 369; Near v. Minnesota , 283 


U. S. 697, 721; DeJonge v. Oregon, 299 U. S. 353, 365; West 


* See Note, 47 Columbia Late Be-v. 416, 421 n. 57 (1947). 

** See Wyzanski, “Standards for Congressional Investigations," 3 New 
York City Bar Ass’n. 93, 106 (1948); New York Herald Tribune, April 19, 
1948, p. 12, coL 3; H.R. 4564, 80th Cong., 1st Sess. (1947); 94 Cong. Bee. 
2413, 2490 (1948). 
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Virginia State Board of Education v. Barnette, 319 U. S. 
624, 636. 

Moreover, the investigatory power of Congress does 
not provide a constitutionally sufficient justification for 
the inquiry authorized and conducted under the Resolu¬ 
tion. At best the investigatory. power is an auxiliary 
power incidental to the legislative power ( Barry v. 
United States ex rel. Cunningham, 279 U. S. 597, 613; 
McGrain v. Daugherty, 273 U. S. 135, 173; Jurney v. Mac- 
Cracken, 294 U. S. 125, 147; Marshall v. Gordon, 243 U. S. 
521, 541; Sinclair v. United States , 297 U. S. 263, 291; 
In re Chapman, 166 IT. S. 661, 667; R*ed v. County Com¬ 
missioners of Delaware County, '111 U. S. 376, 388) so that 
an investigation into the private affairs of private citizens 
such as the House Committee conducts is void for want 
of jurisdiction under the Ninth ar.d Tenth Amendments 
to the Constitution of the United States since it is not 
plausibly related to prospective valid legislation. KiU 
hourn v. Thompson, 103 U. S. 168, 193, 196; cf. Marshall 
v. Gordon, 243 U. S. 551. The House Committee itself 
considers its function to be 4 ‘exposure” rather than the 
production of valid legislation. H. Report 2, 76th Cong., 
1st Sess. (1939) p. 13; H. Report 1, 77th Cong., 1st Sess. 
(1941) p. 24; H. Report 2742, 79th Cong., 2nd Sess. (1947) 
p. 16. And, in any event, the gap between the federal stat¬ 
utes applicable to the area into which the House Committee 
is purportedly inquiring (18 U. S. C. $$ 1-17, 21-39, 51-61, 
71-151; 50 U. S. C. 31) and the constitutional limits to 
legislation in that area is too narrow to justify the exten¬ 
sive inquiry into opinion and expression authorized by 
the Resolution. A decade of investigation by the House 
Committee has not yielded any valid legislation resulting 
from recommendations by the House Committee. 94 Cong. 
Rec. 2495 (1948); Notes. 96 U. of Penn. Law Rev. 381, 396 
(1948); 14 U. of Chic. Law Rev. 256, 259 (1947); 47 


; 
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Columbia Law Rev. 416, 427 (1947). The awfnl power 
accorded to the House Committee may not be predicated 
upon the slight legislative purpose actually served by the 
Committee investigation. 

The non-existence of any constitutionally sufficient 
justification for the investigation authorized by the 
Resolution becomes even more apparent when it is con¬ 
sidered that this Court stated that it held “no more than 
that” Congress could authorize the House Committee 
“to make an inquiry of an individual which may elicit 
the answer that the witness is a believer in Communism 
or a member of the Communist Party” (167 F. (2), p. 25Q). 
No such inquiry was here made nor was the issue presented 
to the Court in terms of such an inquiry. The Resolution 
was attacked on “the larger question whether courts may 
punish individuals for not responding to an inquiry by 
this Committee into their political opinions” (167 F. (2), 
p. 263). Under the Resolution and upon the record in this 
case, the JAFRC may have been investigated for other 
than communist opinions and propaganda. The House 
Committee has not confined its inquiries and “exposures” 
to communism but has, instead, covered “. . . such diverse 
groups ... as the American Civil Liberties Union, the 
C.LO., the National Catholic Welfare Conference, the 
American League for Peace and Democracy, the Farmer- 
Labor Party, sitdown strikes, the Federal Theatre Project, 
consumers’ organizations, the Union for Democratic Action, 
the magazine Time, the Daily Worker, the Joint Anti- 
Fascist Refugee Committee, the National Federation for 
Constitutional Liberties, and the National Council of 
American-Soviet Friendship. This list is illustrative of • 
the almost unlimited variety of the Committee’s investiga¬ 
tions.” Note, 47 Columbia Law Rev. 416, 418 (1947). 
Thus, if the decision of this Court is premised upon the 
necessity of inquiring into the nature, extent and effect 
of communism in the United States, that premise provided 



no justification for the investigation authorized by the 
Resolution or conducted in this case. 

3. 

The key term of the Resolution is “un-American 
propaganda activities.” The opinions in the Bar sky case 
indicate that the term “un-American” is vague and indefi¬ 
nite. Cf. Feinglass v. Reinicke, 48 Fed. Supp. 438. Nor 
did this Court ascribe any definitive meaning to “sub¬ 
versive,” another term used in the Resolution. (Cf. Winters 
v. New York, 333 U. S. 507, wherein “subversive activities” 
considered too indefinite as standard of guilt.) But the 
majority opinion concluded that the Resolution was a valid 
delegation of power by the Congress to the House Com¬ 
mittee since the instruction therein to investigate propa¬ 
ganda which “attacks the principle of the form of govern¬ 
ment as guaranteed by our Constitution” “. . . is definite 
enough . . (167 F. (2), p. 247). This conclusion, how¬ 

ever, does not dispose of appellant’s contention that, 
irrespective of the sufficiency of the Resolution as a delega¬ 
tion of power, the Resolution, enforceable and here en¬ 
forced by penal sanctions, is to be treated as a penal statute 
{Kraus & Bros . v. United States, 327 TJ. S. 614) and as a 
penal statute it violates the Fifth and Sixth Amendments 
because its terms fail to provide the clear and definite 
standard of guilt required of such a statute. Lametta v. 
New Jersey , 306 U. S. 451; Cline v. Frink Dairy Co., 274 
U. S. 445; United States v. Cohen Grocery Co., 255 U. S. 81; 
United States v. Reese , 92 TJ. S. 214. 

Indeed, even the terms deemed by this Court as 
* 1 definite enough” failed to convey to the Supreme Court 
any clear or fixed meaning in Schveiderman v. United 
States, 320 TJ. S. 118. 

Any definite meaning which might be attributed to the 
phrase “propaganda that . . . attacks the principle of the 
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form of government as guaranteed by our Constitution” 
is vitiated since it qualifies and is inseparable from the 
concededly vague term, “ un-American propaganda activ¬ 
ities.” And even if the phrase relied on is separable in 
import from the balance of the Resolution, the vagueness 
of the other terms is here decisive. For it does not appear 
from the record or otherwise that the JAFRC was being 
investigated under the purportedly definite portion of the 
Resolution. Since the determination of pertinency was 
general and not geared to that portion of the Resolution 
which this Court found to be definite and, therefore, valid, 
“the conviction cannot be upheld” if, as this Court con¬ 
ceded, other portions of the Resolution are vague and 
therefore “invalid under the Federal Constitution.” 
Stromberg v. California, 283 U. S. 359, 368. 


4. 

This Court held in the Barsky case that the Resolution 
provided witnesses with an adequate standard of guilt 
in that “the question addressed to those appellants was 
pertinent to the subjeet ... of the resolution” (167 F. 
(2), p. 248). But when it is considered that the terms 
used in the Resolution have no fixed or definite meaning, 
then it must be concluded that the Resolution violates the 
Fifth and Sixth Amendments in that it exposed appellant 
to criminal sanctions without providing appellant, in ad¬ 
vance, with fixed and definite standards whereby appellant 
could ascertain what acts would constitute the crime of 
contempt. The subsequent judicial determinations that 
the demand by the House Committee upon appellant was 
pertinent does not supply the Resolution with the clearly 
defined standard of guilt to which appellant was consti¬ 
tutionally entitled in advance of her appearance before 
the House Committee. 26 Cong. Globe, 34th Cong., 3rd 
Sess. 439 et seq. (1857); 8 Wigmore, Evidence % 2195, p. 80 
(3 ed. 1940); Gose, “The Limits of Congressional Investi- 
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gating Power” .10 Washington Law Rev. 61, 138, 153 
(1935); Note, 47 Columbia Law Rev. 416, 425 (1947). Con¬ 
sequently, irrespective of whether the crime charged is 
judicially determined to he clearly within the statute de¬ 
fining the crime, the Resolution “violates an accused’s 
rights under procedural due process” since the Resolution 
fails “to give fair notice of what acts will be punished” 
{Winters v. New York, 333 U. S. 507) to “men of common 
intelligence” ( Connally v. General Construction Co., 269 
U. S. 385, 391). 


5. 

Moreover, whether or not the Resolution is definite 
enough as a delegation of power, the power delegated is 
so vague and indefinite as to permit the impairment “of 
incidents fairly within the protection of the guarantee of 
free speech” and “is void, on its face, as contrary to 
the [First] Amendment”. Winters v. New York, 333 U. S. 
507. A statute so vague and indefinite that it extends 
to speech which may not be impaired as well as speech 
which may be abridged is a prior restraint on all speech 
in violation of the First Amendment. Thornhill v. Ala¬ 
bama, 310 U. S. 88, 97; Carlson v. California, 310 U. S. 106, 
111; Thomas v. Collins, 323 TJ. S. 516, 534, 541; Winters v. 
New York, 333 U. S. 507; Lovell v. Griffin, 303 U. S. 444; 
Herndon v. Lowry, 301 U. S. 242; DeJonge v. Oregon, 
299 U. S. 353; Stromberg v. California, 283 U. S. 359. 

This defect in the Resolution may not be glossed over 
on the grounds that it is not a penal statute and there¬ 
fore need not be on its face directly and exclusively con¬ 
cerned with such activities as may be constitutionally 
restricted (see 167 F. (2), p. 248). The requirement that 
legislative acts abridging speech must be limited to speech 
which may constitutionally be impaired applies not only 
to statutes which define crimes but also to legislative acts 


which confer upon an agency of government the power 
to abridge expression. Hannegan v. Esquire, 327 U. S. 
146; Ex parte Endo, 323 TJ. S. 283, 298-300; Thomas v. 
Collins, 323 U. S. 516; West Virginia State Board of Edu¬ 
cation v. Barnette, 319 TJ. S. 624; Largent v. Texas, 318 
TJ. S. 418; Schneider v. Irvington, 308 TJ. S. 147; Lovell v. 
Griffin, 303 TJ. S. 444; United States v. Ballard, 322 TJ. S. 
78; Bridges v. California, 314 TJ. S. 252. 

111 

i’ 

It was reversible error to refuse appellant’s request 
to discharge all government employees from the jury 
panel. 

Appellant moved at the beginning of the case that all 
government employees be excluded from the jury panel 
(J.A. 17 ff). This motion was denied by the Court (J.A. 
32), and several of the jurors thereafter selected were 
government employees. 

It is submitted that this denial of appellant’s motion 
was error. The proceeding against appellant was origi¬ 
nated by the House Committee on Un-American Activities. 
The organization with which appellant was connected, the 
JAFRC, is on the list of alleged * 1 subversive” organiza¬ 
tions issued by the Attorney General under the asserted 
authority of Executive Order #9835, often termed the 
“Loyalty Order”. Any civil servant who maintains a 
“sympathetic association” with such a designated organi¬ 
zation may be discharged for reasons of disloyalty. Execu¬ 
tive Order #9835, Pt. V, Section 1 f. Since at the time 
of appellant’s trial and indeed at the present time the 
government is engaged in a great “loyalty” investigation 
of millions of its employees, it does not need extended 
argument to demonstrate that any government employee 
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on the jury panel wonld find extreme difficulty in finding 
in favor of the appellant in a case, as the instant one, 
where the appellant was indicated as a member of the 
JAFRC for contempt of the House Committee on Un- 
American Activities. Concern for appellant’s right to a 
fair and impartial jury constitutes the refusal of the trial 
court to excuse government employees from the jury panel 
reversible error. Crawford v. United States , 212 U. S. 183, 
193. 


IV 

It was reversible error to admit in evidence the 
testimony of appellant before the House Committee. 

Over objection of appellant (J.A. 116), based upon the 
statutory provision that testimony before a Congressional 
committee may not be used against the witness in a sub¬ 
sequent criminal proceeding (28 U. S. C. §634), the trial 
court permitted the prosecution to read to the jury appel¬ 
lant’s testimony of April 4 before the House Committee 
(JJL 123 ff). 

The error in the trial court’s ruling is even more ap¬ 
parent here than in the Barsky case. For the theory of 
the Governments case here was not that appellant com¬ 
mitted a contempt of Congress on April 4; it was that she 
“aided and abetted” the commission of the alleged con¬ 
tempt (see pp. 34-35, infra). Appellant’s testimony did not 
constitute the offense which the Government sought to 
prove, at best it was one item of proof from which the jury 
was asked to infer that appellant aided and abetted some 
person or persons. To admit the testimony under such 
circumstances was error. 

The authorities are clear that testimony protected by 
a statute such as Section 634 may not be admitted into 
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evidence in a prosecution for perjury ( Cameron v. United 

States, 231 U. S. 710, 721) or contempt ( Wakefield v. 

Housel, 288 Fed. 721; In re Haley, 41 F. (2) 379) where the 

testimony does not itself constitute the crime charged. 

*‘The crucial question, it seems, is whether the act which 

constitutes the offense is one disclosed by the testimony 

or whether it is the testimony itself” (Note, 15 U. of Chic . 

L. R. 442, 443 (1948)); where the testimony is the crime 

it is admissible, otherwise it is not. 

# 

The foregoing formulation stems from a balancing of i 
individual constitutional rights and the needs of effective 
government. 

The exclusionary rule provided by Section 634 is 
derived from the constitutional privilege against self-in¬ 
crimination. Of necessity, therefore, it imposes a restraint 
and a burden upon the prosecution and the Government 
cannot be heard to argue that Section 634 should be dis¬ 
regarded merely because it causes such a restraint and 
burden here. Moreover, since appellant could not have 
been compelled to testify over a claim of her privilege 
(Counselman v. Hitchcock, 142 U. S. 547; United States v. 
DeLorenzo, 151 F. (2) 122, 124; United States v. Bar sky, 
72 F. Supp. 165, 167), a loose construction at this time of 
her rights under Section 634 would amount to entrapment 
(United States v. Monia, 317 U. S. 424). 

On the other hand, an excessively literal construction of 
Section 634 would permit crimes committed by the testi¬ 
mony to go unpunished. Thus, whether by express pro¬ 
visions or by statutory construction, perjurious testimony 
may be admitted in a perjury prosecution based upon that 
testimony where the defendant invokes an exclusionary- 
statute such as Section 634. Glickstein v. United Stated, 
222 U. S. 139; Edelstein v. United States, 149 Fed. 636. 
And where the testimony itself is the contempt for which 
the witness is prosecuted, the testimony should be allowed. 





But beyond these exceptions, beyond permitting the 
Government to introduce the testimony which is itself the 
charged offense and, therefore, indispensible, if the offense 
is not to be unpunishable, the needs of the prosecutor may 
not be preferred to the constitutional rights and privileges 
of witnesses. 

✓ 

‘* History denies that these restraints defeat the 
ends of justice by crippling the prosecution and 
discouraging the detection of crime and the con¬ 
viction of criminals. All they do defeat are the 
lazy habits of those police who prefer to use a whip 
rather than their wits to solve a mystery.” Mr. 
Justice Douglas, “Procedural Safeguards in the Bill 
of Bights,” 31 Journal of Amer. Jud. Society 166, 
168 (1948). 

Accordingly, where, as here, the testimony offered is not 
the crime, but offered only as an item of proof thereof, it 
was error to permit the testimony to go before the jury. 
Appellant urges that the error thus committed by the trial 
court be overruled by this Court 

V 

It was reversible error for the trial court to charge 
that, as a matter of law, there was present a quorum 
of the House Committee “sufficient to carry on the 
investigation ’ 9 at the hearing at which appellant al¬ 
legedly committed the charged offense. 

The trial court, over appellant’s objections (J.A. 289- 
290), charged the jury as follows: 

“The Court instructs you, as a matter of law, that 
the Committee on Un-American Activities of the House 
of Representatives was a validly constituted committee 
of the Congress, and was at the time of the defendant’s 
appearance before it; . . . that the members of the 


Committee before whom the defendants appeared, 
pursuant to the subpoenas served on them, constituted 
a sufficient quorum to carry on the investigation” 
(J.A. 283). 

A necessary quorum of the House Committee on 
Un-American Activities, composed of nine members (Gov. 
Ex. 5, J.A. 103), is a majority of five. Jefferson’s Manual, 
Rules and Manual of the United States House of Repre¬ 
sentatives §409. 

The only oral evidence of the existence of a quorum 
submitted by the Government was that of Ernie Adamson 
who was present at the House Committee hearing of 
April 4, 1946 as counsel for the Committee. He testified: 

“Q. Now, what members of the Committee on 
Un-American Activities were present at the hearing 
on April 4, 1946? A. Well, I know the Chairman 
was present, Judge Wood. I remember Mr. Mundt 
was present. I remember Mr. Thomas was present. 
I remember Mr. Rankin was present. Mr. Bonner 
was present Mr. Landis was present. 

I do not recall whether Mr. Peterson, Mr, 
Murdock and Mr. Robinson were there the whole 
day or not. One might have come in for a little 
while and then gone out” (J.A. 144). 

Upon cross examination, however, he stated the following: 

“Q. The first witness called on April 4th was 
Dr. Auslander, is that right? A. That is right. 

Q. Now, who was present at his questioning? A. 
Well, I am sure the Chairman was there. I don’t 
know that Mr. Rankin got there on time, but I think 
he came in shortly after the session convened. 

Q. In other words, Congressman Rankin was 
late? A. Well, I am afraid he was; but I think 
Mr. Thomas was there, I think Mr. Bonner arrived 
late; I think Mr. Landis was there, and I know that 
Mr. Mundt arrived, but whether he arrived before 
the testimony of this witness was completed, I do 
not recall” (J.A. 148). 
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It will be noted that two and possibly three of the 
six members of the Committee the witness remembered 
as present throughout the hearing arrived after the hear¬ 
ing began. Consequently, his testimony raises a consider¬ 
able doubt as to the presence of a quorum of five at the 
beginning of the April 4th hearing. 

Moreover, with respect to the personnel of the House 
Committee present at the balance of the hearing, Adam¬ 
son ’s recollection was: 

“Q. Mr. Adamson, Congress was in session on 
April 4th, was it not? A. I believe it was. 

Q. And members of this Committee went to the 
floor of Congress from time to time, didn’t they? 
A. Most of them remained in the Committee room.- 

Q. As a matter of fact, there was one point of 
time where they all went to the floor, didn’t they? 
A. Oh, yes. 

Q. Now, you are not going to tell us at what 
particular time Congressman Wood got there on 
this particular day, are you? A. Congressman 
Wood was right there on the job. 

Q. You also mean to tell us that Congressman 
Rankin was there during the time that Mrs. Fleisch- 
man was before that group? A. I can’t recall 
whether he stayed during her entire examination 
or not, Mr. Rogge. Sometimes these members 
would get up and go out to answer the telephone. 

Q. As a matter of fact, that was rather a com¬ 
mon practice, to go in and out? A. Yes, they got 
up and went out and came back at will. 

Q. And the Chairman did that once or twice, 
too? A. Once, but not often. 

Q. So you would not undertake to tell us who 
was there at any particular time, with the Congress¬ 
men going in and out this way? A. If you asked 
me at any particular moment of the day exactly what 
members of the Committee were sitting at the table, 
I couldn’t tell you except that I do recall that the 
Chairman stuck to the job continuously, although he 
may have gone out for a few minutes. 
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Q. Aside from the Chairman, whom you say aside 
from a phone call or two, you think was there, you 
would not undertake to say who else was there con¬ 
tinuously as that, because you know they weren’t 
there. A. They had a majority of the Committee 
there all the time, Mr. Rogge. 

Q. You want to undertake to tell us that, too, of 
your personal knowledge? A. Yes. I am pretty 
sure they had at least five men present all through 
the day; but which five they were I would not under¬ 
take to say” (J.A. 146-147). 

; 

The only other evidence which might be material as to 
the presence of a quorum is Government’s Exhibit 6 (J.A. 
123 ff). It appears from the record herein that the 
appellant, when she testified before the House Committee, 
was asked questions by Reps. Bonner (J.A. 125, 126), 
Landis (J.A. 125, 127, 129, 130), Wood (J.A. 125, 126, 
127, 128, 129, 130), Mundt (J.A. 126, 127), and Thomas 
(JAl. 127). But it does not appear that all the aforesaid 
interrogators were present when the hearing commenced 
or when the oath was administered to the appellant or 
throughout her testimony or throughout the entire hearing. 

The offense charged here is that of contempt allegedly 
committed before the House Committee on April 4, 1946 
(J.A. 5). Whether the offense of appellant be viewed as 
an alleged contempt or as aiding and abetting a contempt 
which occurred on April 4, the Government has failed to 
prove its case unless her alleged refusal on April 4th to 
produce the summoned books and records constituted the 
crime of contempt or unless she aided some other witness 
before the Committee who was in contempt thereof on 
April 4 (United States v. Howitt, 328 U. S. 189; Yerikichi, 
Ito v. United States, 64 F. (2d) 73, cert, den., 289 U. S. 
762). 

i 

Contempt is the act of frustrating the machinery of 
government; consequently, where the officer or tribunal 



disobeyed is not duly authorized to act as an agency of 
government there has been no criminal contempt. Ex 
Parte Rowland, 104 U. S. 604; Ex Parte Fisk, 113 IT. S. 
713; Drew v. Hogan . 26 App. D. C. 55; Hunter v. United 
States, 48 App. D. C. 19. Section 192, Title 2 of the 
United States Code makes criminal a wilful default before 
a committee of the Congress, and does not extend to a 
default before a group of Congressmen comprising or act¬ 
ing in a capacity other than n committee. 

“The power [to investigate] can be exercised by a 
committee delegated for that purpose; but when such 
a committee has been designated, the delegated 
power is limited to the committee acting as such. ,, 
8 Wigmore, Evidence (3 ed. 1940), § 2195, pp. 80-81. 

A committee of Congress, as any other multiple-member 
body, can “act as such” only when a quorum thereof is 
present. Legislative Reorganization Act of 1946, § 133d; 
56 Cong. Rec. 6689-6690 (1918); 62 Cong. Rec. 8928 (1922); 
48 Cong. Rec. 11399 (1912); 3 Hinds’ Precedents §1774; 
see also Brown v. District of Columbia, 127 U. S. 579; 8 
Wigmore, Evidence (3 ed. 1940) § 2195, 81 n. 4; authorities 
set out at pages 27-35 of appellant’s brief to this Court in 
Christoffel v. United States .* And appellant has, there¬ 
fore, committed no crime under Section 192 or any other 
statute unless the contempt charged occurred before a 
committee of Congress duly comprised of a quorum thereof. 

The authorities are clear upon the proposition that the 
existence of a quorum is an essential element of the com¬ 
mission of a crime before a multiple-member agency. 

In Conner v. Commonwealth, 4 Va. Rep. 30 (2 Va. Cas. 
30), an indictment for perjury before a Regimental Court 
of Inquiry was held defective because it failed to allege 
that the perjury was committed before a quorum of the 

* Crim. No. 791-47; appeal No. 9738, current term of this Court. 
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Court of Inquiry. And, similarly, in Vermont v. Freeman, 
15 Vt 722, an indictment for contempt of a three-judge 
court was held unsufficient because it failed to recite the 
presence of two justices. 

In three other cases, arising outside of this country, it 
was held that to obtain a conviction for the commission of 
a crime by testimony, sufficient proof had to be adduced 
to demonstrate that the testimony was rendered before a 
competent tribunal. 

. i 

Rex v. Allen, [Manitoba K. B. 1925] 1 D. L. R. 57; 

Reg. v. Lloyd, 19 Q. B. D. 213 (1887); 

Rex v. RiUofson, 14 Can. C. C. 253 (1908). 

And in a prosecution for perjury before a Congressional 
committee, the trial judge charged in the unreported case 
of United States v. Stewart (D. D. C., November 20, 1928, 
Crim. No. 47138), as follows: 

“The first thing that must be proved in this case 
is that the defendant was sworn to testify before 
a competent tribunal. If the tribunal before which 
he testified was not a competent tribunal, he cannot 
be convicted of perjury, no matter how false his 
testimony may have been. The indictment alleges 
that he testified before a meeting of the Committee 
on Public Lands and Surveys of the Senate. To 
constitute a meeting of a committee, there must be 
present a majority of the committee, and by 
‘present’ I mean actually, physically present . . . . 
A meeting means a meeting of at least a majority 
of the committee. In this case, the committee being 
composed of fifteen, before there could be a meeting 
of the committee, there must have been present at 
last eight members of that committee physically 
in the committee room. ... 

If you find that eight members were not present, 
under the circumstances of which I have told you, 
or have a reasonable doubt that they were, then 
you need to go no further, because if you have a 


reasonable doubt of the existence of a competent 
tribunal in this case before which the testimony was 
given, your verdict should be ‘not guilty’ (Ap¬ 
pellee’s Brief, Christoff el v. United States, supra, 
App. B, pp. 29-30). 

Similarly, at the conclusion of a prosecution for alleged 
perjury before the House Labor Committee it was charged 
recently, without objection by the Government: 

“And in this connection I wish to instruct you that 
the first thing that must be proved in this case is 
that the defendant was sworn to testify before a 
competent tribunal. If the tribunal before which 
he testified was not a competent tribunal, he cannot 
be convicted of perjury_If you find that 13 mem¬ 

bers were not present at the beginning of the after¬ 
noon session on March 1,1947, or have a reasonable 

1 doubt that they were, then of course you need go no 
further, because there would not be a competent 
tribunal in this case before which the testimony was 
given and your verdict should be not guilty. ’ ’ (Joint 
Appendix, Christoff el v. United States, supra, pp. 
259-260). 

As the presence of a quorum of the House Committee 
at the April 4th hearing was plainly an essential element 
of the charged offense, it was serious error for the trial 
judge to charge “... as a matter of law .. . that the mem¬ 
bers of the committee before whom the defendants ap¬ 
peared ... constituted a sufficient quorum to carry out the 
investigation” (J.A. 283). The appellant’s constitutional 
right to a trial by jury is abridged if she may not have the 
jury pass upon the question of fact of whether five mem¬ 
bers of the House Committee were present when the com¬ 
mittee convened, and/or during the entire hearing, and/or 
when appellant was sworn and testified—whichever stand¬ 
ard may here be applicable. The foregoing question of 
fact is plainly no question of law, nor is it the type of ques¬ 
tion which “did not depend upon the probative value of 


evidence” (Sinclair v. United States, 279 U. S. 263, 298) 
such as a trial court considers in passing upon admissibility 1 
or materality. The actual, physical presence of five com¬ 
mittee members at some one instant is a question of fact j 
which belongs within the province of the jury in a criminal 
case. (See charges in the Stewart and Christoff el cases i 
quoted supra at pp. 29-30). 

“Questions of fact in criminal proceedings are to 
be tried by the jury . . . and it is not for the court 
to give instructions as to matters of fact or to as¬ 
sume that a contested fact has been proved; and 
it has been held that every fact essential to con¬ 
stitute the crime charged must be submitted to the 
jury, although not disputed.” 23 Corp. Jur. Sec. , 
% 1120, pp. 618-619. 

“The functions of the jury include the determination 
of the credibility of witnesses, the weighing of the 
evidence, and the drawing of justifiable inferences 
of fact from proven facts.” Prettyman, J., in 
Curley v. United States, 160 F. (2) 229, 232, 233, 
cert, den., 331 U. S. 837. 

Moreover, the jury cannot be precluded from its con¬ 
sideration of any of the essential issues of fact in a criminal 
case because the trial judge deems the evidence presented 
by the prosecution to be conclusive. “. . .a judge may 
not direct a verdict of guilty no matter how conclusive 
the evidence.” United Brotherhood of Carpenters v. 
United States, 330 U. S. 395, 408; see also Blair v. United 
States, 241 Fed. 237, cert . den., 244 U. S. 655. No matter 
how plain the facts, “the jury [mnst be] allowed the 
technical right ... to decide against the law and the 
facts ...” Horning v. District of Columbia, 254 U. S. 
135, 139. The foregoing stricture upon the powers of the 
trial court in a criminal case applies to taking from the 
jury any one issue of fact as to an essential element of 
an offense as well as to the direction of a verdict of 
guilty. Accordingly, in Konda v. United States , 166 Fed. 


91, it was held reversible error for the trial court to charge, 
at the conclusion of a prosecution for sending an obscene 
pamphlet through the mails, that “as a matter of law . . . 
the document is non-mailable.” The appellate court wrote 
in its opinion: 

“In our judgment, however, a defendant in a crimi¬ 
nal case has the absolute right to require that the 
jury decide whether or not the evidence sustains 
each and every material allegation of the indictment. 
Material allegations are allegations of fact. And 
each, as much as any other, enters into a verdict of 
guilty. . . . Our conclusion is that an accused per¬ 
son has the same right to have 12 laymen pro¬ 
nounce upon the truth or falsity of each material 
averment in the indictment, if the evidence against 
him is clear and uncontradicted, as he unquestion¬ 
ably would have if it were doubtful and conflicting. 
Inasmuch as jurors are rightly trusted, in close and 
difficult cases, to maintain the peace and dignity of 
organized society, surely they may be relied on in 
the plain and simple ones” (166 Fed. 93). 

Finally, this Court will observe from the record upon 
this appeal that the error committed by the trial court was 
prejudicial to appellant. The Government produced no 
tally sheet, no journal entry and no official record which 
recited the presence of a quorum on April 4. Nor were 
the House Committee members called to testify as to their 
attendance at the April 4 hearing. The Government re¬ 
lied, instead, upon the testimony of Adamson and, pos¬ 
sibly, the transcript of appellant’s testimony before the 
House Committee on April 4. Consequently, if the proper 
rule of law is that the tribunal is not competently consti¬ 
tuted if a quorum is lacking when it convenes irrespective 
of the subsequent presence of a quorum (cf. Pennsylvania 
Co. v. Cole, 132 Fed. 668), then the jury could well have 
found on the basis of the testimony of Adamson—the only 
evidence submitted to prove which members of the House 






Committee were present at the outset of the hearing—that 
the House Committee did not sit as a competent tribunal 
on April 4 (see pp. 25-36, supra). On the other hand, if 
the appropriate rule is that the presence of a quorum at 
any time is sufficient if no point of quorum is thereafter 
raised, the jury still could have found from the evidence 
that at no time was a quorum present and therefore have 
acquitted appellant (see pp. 26-27, supra). The jurors 
“are the judges of the facts and of guilt or innocence * ’ 
{Curley v. United States , supra, at p. 233), and the dis¬ 
placement of the jurors from this capacity by the trial 
judge was a prejudicial impairment of appellants consti¬ 
tutional right to trial by jury. 

VI 

The trial court erred in refusing to direct a verdict 
of acquittal and in denying the motion for a new trial. 

At the conclusion of the Governments case, appellant 
moved for an acquittal on the grounds that there was no 
evidence in support of the substantive count of the indict¬ 
ment (J.A. 246 ff). The motion was denied (JJL 279), 
and the appellant thereupon rested and renewed the mo¬ 
tion (J.A. 279). The jury returned with a verdict of guilty 
after 4% hours of deliberation (J.A. 291-2), and appellant 
then moved for an acquittal or, in the alternative, for a 
new trial (J.A. 292) upon the same grounds as aforesaid 
and that motion too was denied. 

This Court, in a careful opinion containing a full re¬ 
view of the authorities, has recently stated “the true rule 
. . . in passing upon a directs verdict of acquittal” in the 
following language: 

“It is the function of the judge to deny the jury 
any opportunity to operate beyond its province. The 
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jury may not be permitted to conjecture merely, or 
to conclude upon pure speculation or from passion, 
prejudice or sympathy. The critical point in this 
boundary is the existence or non-existence of a rea¬ 
sonable doubt as to guilt. If the. evidence is such 
that reasonable jurymen must necessarily have such 
a doubty the judge must require acquittal, because no 
other result is permissible within the fixed bounds 
of jury consideration. • • • 

' The true rule, therefore, is that a trial judge, in 
passing upon a motion for directed verdict of ac¬ 
quittal, must determine whether upon the evidence, 
giving full play to the right of the jury to determine 
credibility, weigh the evidence, and draw justifiable 
inferences of fact, a reasonable mind might fairly 
conclude guilt beyond a reasonable doubt. If he con¬ 
cludes that upon the evidence there must be such a 
doubt in a reasonable mind, he must grant the mo¬ 
tion; or, to state it another wav, if there is no evi¬ 
dence upon which a reasonable mind might fairly 
conclude guilt beyond reasonable doubt, the motion 
must be granted. If he concludes that either of the 
two results, a reasonable doubt or no reasonable 
doubt, is fairly possible, he must let the jury decide 
the matter. In a given case, particularly one of cir¬ 
cumstantial evidence, that determination may de¬ 
pend upon the difference between pure speculation 
and legitimate inference from proven facts. ,, Cur¬ 
ley v. United States, 160 F. (2) 229, 232-233. (Italics 
supplied.) 

It is submitted that under the foregoing test this case 
should never have gone to the jury. 

The charge in the indictment is tliat appellant “failed 
to produce the records called for in the subpoenas” (J.A. 
5). It was not shown or contended that appellant had cus¬ 
tody or possession of those records, nor was it shown or 
contended that appellant herself, acting alone, had the 
power to produce the records. Instead, the Government 
proceeded upon the theory that appellant had “aided and 
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abetted” other members of the JAFEC Executive Board 
to refuse to produce JAFEC books and records. In ac¬ 
cordance with this view, which is not to be found in the in¬ 
dictment, the trial court left the issue of guilt to the jury 
in the following language: 


*‘If you find that the members of the executive board, 
directly or indirectly, had custody or dominion and 
control over the records subpoenaed and could liave 
produced the records called for, but wilfully failed 
and refused to do so, and that the defendant Fleisch- 
man acted in concert with other members of the ex¬ 
ecutive board, either throughout or at any point, to 
prevent the committee from getting the subpoenaed 
records, then you may find the defendant Fleischman 
guilty, if you find that the other elements hereinafter 
set out have been proved by the United States be¬ 
yond a reasonable doubt. . . . 

It is incumbent upon the Government to prove each 
and all of the essential elements of the crime charged. 
Briefly, the elements of this offense, as applicable to 
the defendant, are as follows: . . . 

3. That the defendant, alone or in concert with one 
or more of the defendants, had custody or dominion 
and control over such records. ... 

The Court instructs you that it is the law that when 
two or more persons act in concert or participate in 
an illegal activity, each is responsible, irrespective 
of the part he plays in the activity; or if one per¬ 
son aids or abets, advises or counsels, or encourages 
another to commit an offense, he is equally liable 
under the criminal law with the one who physically 
commits it. If you find that the defendant "did not 
participate in these activities, or did not aid, abet, 
counsel or advise another to commit an offense, you 
shall find her not guilty” (J.A. 284-286). 


That portion of the charge which left to the jury the 
question whether appellant “acted in concert with other 
members of the executive board” was clearly inconsistent 
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with the dismissal of the conspiracy count, at the instance 
of the Government (J.A. 280, 291). The Government’s 
action was premised upon an earlier determination by the 
trial court that there was no evidence to sustain the count 
(JJL 9)\ Consequently, there was plainly no evidence 
which might overcome a reasonable doubt, necessary to 
carry a case to the jury under the doctrine of the Curley 
case, with respect to appellant’s acting “in concert w T ith 
other members of the executive board”. The rulings of the 
trial court upon appellant’s motions for a directed verdict 
can stand, then, only if the evidence gives some support to 
the contention that by her individual action appellant aided 
or abetted “another to commit an offense” (J.A. 286). 

The evidence presented by the Government in this re¬ 
gard may be summarized briefly: appellant was a member 
of the Executive Board of the JAFRC; one witness testified 
that she attended a meeting of the Executive Board of the 
JAFRC, sometime in March prior to the time when appel¬ 
lant was subpoenaed by the House Committee, at which no 
action was taken (J.A. 202-4, 205); she was summoned on 
March 29 to appear and produce JAFRC books and records 
before the House Committee on April 4 (J.A. 97, 98); and 
she appeared before the House Committee on April 4 and 
there produced no books and records for the reason, as set 
forth in a typed statement which was the same as the state¬ 
ment produced by several of the other witnesses who ap¬ 
peared on April 4 (J.A. 125, 145, 193, 211), that she did 
“not have possession, custody, or control over any of the 
material requested in the subpoena” (J.A. 125 ff). 






The inadequacy of the Government’s proof may be ap¬ 
preciated when it is considered against the perspective of 
the entire record. 

Thus, the evidence was clear that appellant was not an 
active member of the JAFRC Executive Board. When the 


•See also the Trial Court’s ruling at J.A. 143-144. 


Government’s witness Mrs. Kamsly, a member of the Board, 
was asked if Mrs. Fleischman was a member she responded: 

“. . . A. I am under the impression she was. 

Q. You don’t know it? A. I don’t know it for a 
fact” (J.A. 189). 

According to Mrs. Kamsly: 

“I am not sure whether I ever saw her at a board 
meeting” (J.A. 191). 

If the Government showed some participation by Mrs. 
Fleischman in the general activities of the JAFRC, it failed 
to show that the appellant was engaged in any JAFRC 
Executive Board activity pertaining to the production of 
the summoned books and records. There was no evidence 
that she was present at the meeting of December 14, 1945 
wherein it was resolved that Helen Bryan and Dr. Barsky 
were to “take any additional steps necessary and pursue all 
means to maintain and protect the rights of this Committee 
and its supporters” (J.A. 242), nor was it shown that she 
voted for, approved of, or ratified that resolution. More¬ 
over, it affirmatively appears that appellant was not present 
and did not vote on the resolution adopted at the JAFRC 
Executive Board meeting of February 11, 1945, which in¬ 
structed Dr. Barsky not to produce the summoned records 
(J.A. 219, 243, 244). Indeed, no witness could place appel¬ 
lant at any meeting of the Executive Board of the JAFRC 
which pertained to the production of books and records of 
the organization (J.A. 192, 200, 207, 210, 211, 212, 219, 228, 
232), except Mr. Shumlin who testified that she was present 
at a meeting at which “Mr. Barsky reported about his ap¬ 
pearance before the Un-American Activities Committee in 
Washington, and the attorney was present and talked to us 
about the legal aspects of the situation” (JA.. 203)*. At 

# Dr. Tolmac, called by the Government, could not recall if Mrs. Fleischman 
was present at that March meeting (J.A. 207). 
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this meeting “there was nothing decided** .(J.A. 203), no 
action was taken (J.A. 203, 204), and the witness conld not 
remember whether Mrs. Fleischman said anything (J.A. 
205). Furthermore, this alleged meeting took place after 
Helen Bryan and Dr. Barsky had testified, and before the 
other members of the Executive Board were summoned 
by the House Committee (J.A. 204) so that the meeting 
could not have affected the prior or subsequent refusal 
to produce the books and records. The record also 
shows that none of the witnesses saw or could place Mrs. 
Fleischman at the office of the JAFRC attorney in connec¬ 
tion with the statement she submitted or in any other con¬ 
nection (J.A. 209, 212), nor is there any other proof that 
she ever met or discussed with any of the Executive Board 
members on the question of producing the summoned books 
and records. 

Consequently the Government’s contention that Mrs. 
Fleischman “aided and abetted” someone to commit a wil¬ 
ful default ultimately is predicated upon the following: (1) 
Mrs. Fleischman was a member of the Executive Board of 
the JAFRC; and (2) on April 4 she failed to produce cer¬ 
tain summoned books and records, and explained her failure 
by means of a statement which had apparently been pre¬ 
pared by an attorney and which was the same as the state¬ 
ment submitted by other members of the Board. 

Appellant submits that, absent any other proof, there 
must necessarily exist a reasonable doubt as to whether she 
was guilty of wilfully “aiding and abetting” a contempt of 
the House Committee. There is no direct evidence that she 
ever saw or communicated with any member of the Board 
at a time when a House Committee summons was outstand¬ 
ing; there was no evidence that she ever took any action 
as a member of the Board with respect to a House Co mmi t- 
tee summons; there was no evidence that she knew or should 
have known prior to the hearing of April 4, that the state- 
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merit she submitted was the same as that submitted by the 
other members of the JAFRC Executive Board; and, fur¬ 
ther, there was no evidence to show that she knew or should 
have known that Helen Bryan would not turn over the books 
and records demanded. Thus, the evidence fails to show 
that the statement submitted by appellant expressed any¬ 
thing other than her own, individual judgment that she ; 
could not produce books she did not possess. Indeed, in 
view of the absence of proof that Mrs. Fleischman knew or 
should have known that the other members of the Board 
were submitting a like statement or that Helen Bryan would ■ 
refuse to produce the books and records, her action at the I 
April 4 hearing necessarily generates, at the least, a reason¬ 
able doubt that she was aiding and abetting a wilful default 
for her action was that of an individual explaining why she j 
could not respond to a summons and referring the House 
Committee to that person who could respond. Standing by 
itself, as it must upon the state of the proof herein, her tes¬ 
timony of April 4 and her statement indicate not an effort 
to thwart the House Committee but a direction to the House ; 
Committee as to the individual who could produce the sum- j 
moned books and records. 

It was error to permit the jury to find her guilty for the; 
acts of others of which she was not shown to have had any 
knowledge, to have approved, or to have ratified. Guilt 
under such circumstances constitutes guilt by association, a 
principle which has met with uniform repudiation. Hern¬ 
don v. Lowry, 301 U. S. 242, 260; Kessler v. Strecker, 307 
U. S. 22, 30; Schneiderman v. United States, 320 TJ. S. 118; 
Bridges v. Wixon, 326 U. S. 135; Kottaekos v. United States, 
328 U. S. 750, 772; United States v. Houck, 155 F. (2) 141, 
144. Accordingly, it was error to refuse to direct a verdict 
of acquittal as requested and the verdict and judgment 
should be reversed. 





CONCLUSION 

For ail the reasons set forth herein, the judgment 
should be reversed. 
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APPENDIX “A” 

L 2 U. S. C. § 192; R. S. § 103, as amended June 27, 
1938, c. 594, 52 Stat. 942. 

Refusal of witness to testify. Every person wlio 
having been summoned as a witness by the authority 
of either House of Congress to give testimony or 
to produce papers upon any matter under inquiry 
before either House, or any joint committee estal>- 
lished by a joint or concurrent resolution of the two 
Houses of Congress, or any committee of either 
House of Congress, willfully makes default, or who, 
having appeared, refused to answer any question 
pertinent to the question under inquiry, shall be 
deemed guilty of a misdemeanor, punishable by a 
fine of not more than $1000 nor less than $100 and 
imprisonment in a common jail for not less than 
one month nor more than twelve months. 

i 

2. H. Res. 5, 79th Cong., 1st Sess., 91 Cong. Rec. 10, 15 
(January 3, 1945). 

Resolved, That the rules of the Seventy-eighth Con¬ 
gress be, and they are hereby, adopted as the rules 
of the Seventy-ninth Congress. 

That rule X of the Rules of the House of Repre¬ 
sentatives is amended by adding after clause 40a of 
the first paragraph a new clause to read as follows: 

‘40b. On Un-American Activities, to consist of nine 
members.’ 

i 

Rule XI of the Rules of the House of Representa¬ 
tives is amended by adding after clause 40a two new 
clauses to read as follows: 

‘40b. To Un-American Activities—to the Committee 
on Un-American Activities. 

‘40c. The Committee on Un-American Activities, as 
a whole or by subcommittee, is authorized to make 
from time to time investigations of (1) the extent, 



character, and objects of nn-American propaganda 
activities in the United States, (2) the diffusion 
within the United States of subversive and un-Ameri¬ 
can propaganda that is instigated from foreign coun¬ 
tries or of a domestic origin and attacks the principle 
of the form of government as guaranteed by our Con¬ 
stitution, and (3) all other questions in relation there¬ 
to that would aid Congress in any necessary remedial 
legislation. 

‘The Committee on Un-American Activities shall re¬ 
port to the House (or to the Clerk of the House if 
the House is not in session) the results of any such 
investigation, together with such recommendations as 
it deems advisable. 

‘For the purpose of any such investigation, the Com¬ 
mittee on Un-American Activities, or any subcommit¬ 
tee thereof, is authorized to sit and act at such times 
and places within the United States, whether or not 
the House is sitting, has recessed, or has adjourned, 
to hold such hearings, to require the attendance of 
such witnesses and the production of such books, pa¬ 
pers, and documents, and to take such testimony, as 
it deems necessary. Subpoenas may be issued under 
the signature of the chairman of the Committee or 
any subcommittee, or by any member designated by 
any such chairman, and may be served by any person 
designated by any such chairman or member.’ 

3. 28 U. S. C. § 634; R. S. § 859, as amended June 22, 
1938, c. 594, 52 Stat. 943. 

No testimony given by a witness before either House, 
or before any committee of either House, or before 
any joint committee established by a joint or concur¬ 
rent resolution of the two Houses of Congress, shall 
be used as evidence in any criminal proceeding 
against him in any court except in a prosecution for 
perjury committed in giving such testimony. But an 
official paper or record produced by him is not within 
the said privilege. 
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No. 9852 
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v. 
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BRIEF ON BEHALF OF APPELLEE 


COUNTERSTATEMENT OF THE CASE 

This appellant was one of the seventeen persons indicted 
in Bar sky v. United States, No. 9602 in this Court. At the 
time the others were tried in June, 1947, she was not in the 
country. Later she re-entered the country and was 
brought to trial separately in March, 1948. The indictment 
contained two counts, the first charging the seventeen de¬ 
fendants with conspiracy to commit contempt of Congress 
and the second count charging a joint commission of the 
substantive offense, 2 U. S. C. 192. Before the trial of ap¬ 
pellant began, the court, on motion of the Government, dis¬ 
missed the first count of the indictment and the appellant 
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was put to trial on Count 2 which charged that she and the 
others, having been summoned to produce before the Com¬ 
mittee on Un-American activities of the House of Repre¬ 
sentatives records of an organization known as the Joint 
Anti Fascist Refugee Committee, appeared before the Con¬ 
gressional Committee in response to such summons on 
April 4, 1946, and refused to produce such records as they 
had power to do, and thereby wilfully made default (J. A. 
5). In this appeal the appellant raises the question that 
the trial court erred in not excluding from the jury for 
cause, all Government employees. The point is also raised 
that the trial court committed error in instructing the jury 
as a matter of law that a quorum of the Congressional Com¬ 
mittee was present when the appellant appeared before it. 
A third point is insufficiency of evidence. Numerous other 
questions are raised in the appellant’s brief, but they have 
been settled by the decision of this court in Barsky v. 
United States, opinion rendered on March 18, 1948, 167 
F2d 241, cert. den. 334 U. S. 843 (petition for rehearing 
pending as of December, 1948). 

1 The facts in this case as they relate to the group gen¬ 
erally are summarized with appropriate record references 
in the brief for appellee filed in this Court in the Barsky 
case, No. 9602 this Court, pages 2-9. The evidence on 
which the Government relied in that case to prove the per¬ 
tinency of the records which the Congressional Committee 
summoned was by stipulation made the evidence in the trial 
of appellant below for that same purpose (J. A. 151-155), 
and the rulings on that evidence as well as the rulings ex¬ 
cluding rebuttal evidence proffered by the appellees in that 
trial were followed on the trial of appellant (J. A. 153) so 
that the question of pertinency of the records reserved for 
the appellant on this appeal is identical in all respects with 
the question of pertinency as it was raised in the Barsky 
trial. 

That evidence appears in the report of the Congressional 
Committee of June, 1946. 

Very briefly repeated here, that evidence tended to show 
the following: That the Congressional Committee had on 
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file a large number of letters accusing the Joint Anti Fas¬ 
cist Refugee Committee (an unincorporated association 
which, for brevity, will hereafter be referred to by its ini¬ 
tials JAFRC) of engaging in Communistic propaganda. 
The President’s War Relief Control Board, of which it 
was a member, had become aware of these propaganda ac¬ 
tivities and approved the inquiry of the Congressional 
Committee. After Congressman John S. Wood of Georgia 
took over the chairmanship of the Un-American Activities 
Committee of the House of Representatives in July, 1945, 
letters of the same tenor continued to be received by the 
Committee. The Committee had seen a book written by : 
Howard Fast, a member of the Executive Board of JAFRC, 
entitled “The Incredible Tito” and published by another 
member of the Board, Lev Gleason, in which it was stated • 
that JAFRC had financed the return of Tito to Yugoslavia. ! 
Included in the files of the Congressional Committee was j 
a letter from a newspaper publisher in Vermont accusing j 
the organization of being a sounding board for Communist i 
propaganda. There was also a letter from the Director of 1 
the Federal Bureau of Investigation, addressed to the Exec- j 
utive Director of the President’s War Relief Control Board 
under date of November 29, 1945, accusing the JAFRC : 
of political activities including efforts by it to cause a break¬ 
ing of diplomatic relations between this country and Spain. 
The Congressional Committee also had taken sworn testi- i 
mony from an official of the State Department to the effect 
that in his opinion, based upon his experience with visa 
matters in the State Department, JAFRC was a Communist 
front organization and in one case had supported the appli- j 
cation of a known Communist for admission into this coun¬ 
try ; also sworn testimony of a technical assistant to an oral 

i surgeon in New York City in regard to Communistic activi-1 
ties of Dr. Barsky in Spain some years ago and sworn testi¬ 
mony of the Congressional Committee’s own investigators.I 
On the basis of that testimony and material the Congres¬ 
sional Committee issued a subpoena to JAFRC calling for 
the production of its records. Miss Helen R. Bryan, Ex¬ 
ecutive Secretary, responded to that subpoena by appearing 

l ) 

I j 
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before the Congressional Committee on January 24 or 25, 
1946, but she did not produce the records (J. A. 108-9). In 
the middle of February, 1946, Dr. Barsky, chairman of the 
Board, appeared but he likewise did not produce the records 
(J. A. 109). Accordingly the Congressional Committee on 
March 29, 1946, issued subpoenas to each of the known 
members of the Executive Board and another subpoena 
directed to the organization by name calling for the produc¬ 
tion of the records before the Congressional Committee on 
April 4, 1946. All the individuals summoned appeared be¬ 
fore the Congressional Committee at its hearing in the com¬ 
mittee room in the House Office Building in Washington, 
District of Columbia, on April 4, 1946 (J. A. 109, 106 and 
107, 110, 99, 140). These persons were all members of the 
Executive Board of JAFRC except Miss Bryan, who was 
its Executive Secretary (J. A. 189,190,198, 239). The rec¬ 
ords were not produced on that occasion (J. A. 110). All 
those appearing, or nearly all of them, including this appel¬ 
lant, produced identical typewritten documents (J. A. 145) 
in which it was stated that the person producing the docu¬ 
ment had been served with a subpoena requiring the pro¬ 
duction of certain records of JAFRC before the Congres¬ 
sional Committee but that the person did not have the pos¬ 
session, custody or control of the records called for and 
therefore could not comply with the subpoena, and that 
Miss Helen R. Bryan, the Executive Secretary of the 
organization, had possession, custody and control of the 
records (J. A. 193-4). Miss Bryan herself of course did 
not produce such a document. She answered the subpoena 
directed to JAFRC but did not produce the records. 

The Congressional Committee examined the group indi¬ 
vidually, including the appellant (J. A. 123-130). The ap¬ 
pellant produced her copy of the subpoena and stated that 
she was there in response to it. She was asked whether she 
had produced the records called for, and in response to 
that inquiry read from her typewritten document the 
second paragraph, in which it was stated that not she but 
Miss Bryan had possession of the records (J. A. 125). To 
persistent questions as to the preparation and writing of 
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that document the appellant answered that she wished to i 
consult her lawyer (J. A. 125-128). She did state that she i 
herself did not prepare it (J. A. 127). She stated that she j 
was a member of the Executive Board of JAFRC and had! 
been since it was first organized in 1942 and that Dr. 
Barsky, whom she had known since 1939 (J. A. 130), was I 
chairman of the Board (J. A. 128) and that that Board j 
controlled the policies and actions of the organization j 
(J. A. 129). She denied that she took part in any way in a i 
meeting of the Board at which it unanimously voted to de¬ 
cline to produce the records before the Congressional Com¬ 
mittee (J. A. 128-9). To the question whether she person¬ 
ally would give her consent to allowing the Congressional 
Committee to see the records of JAFRC, appellant re¬ 
sponded that she did not know what she would do, that that 
would require a meeting of the Board, and that the question 
was not pertinent (J. A. 129,130). The appellant was cited 
with the others for contempt of the Congressional Commit¬ 
tee hut as stated above was not tried with them in June,! 
1947, but was tried separately in March and April, 1948. 

THE TRIAL 

The jury, as finally selected, contained three government 
employees, the court denying the motion of counsel for the 
appellant to exclude all government employees. The facts 
in regard to this matter will be more fully stated later in 
this brief. The Government introduced in evidence the sub¬ 
poena. which was served upon the appellant (J. A. 97, 98 )i 
It called for the production before the Congressional Com¬ 
mittee of records of JAFRC relating to receipts and dis¬ 
bursements of that organization for the period from JanUr 
ary 1, 1945, to the date of the issuance of the subpoena^ 
which was March 29, 1946. Only part of the testimony of 
the appellant before the Congressional Committee was read. 
The court excluded the rest as having no relation to the 
issues which were to go to the jury (J. A. 113-123). The 
entire printed transcript of the proceedings before the 
Congressional Committee on April 4,1946, is on file in this 
court as an original exhibit on this appeal, being identified 
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in the trial below as Govt. Ex. 6. The portion of appellant’s 
testimony which was not excluded by the court was read to 
the jury by government counsel (J. A. 123-130). 

The Government then attempted to get into evidence rec¬ 
ords of JAFRC showing meetings of the Executive Board 
in relation to the production of records before the Congres¬ 
sional Committee and a list of Executive Board members 
as of March and April, 1946. This attempt was made by 
offering in evidence, through the testimony of the Assistant 
Clerk of this Court, documents which since the Barskv trial 
of nine months before had become a part of the original 
record in this Court in the Barsky appeal. It was hoped 
by this offer to make it unnecessary to call as government 
witnesses Miss Bryan, who had yet to be tried on her own 
indictment, or the members of the Board themselves. 
Counsel for the appellant objected, however (J. A. 132, 
139). After adjournment that day subpoenas were issued 
and in response to one of them Dr. Barsky appeared next 
day, March 25. He was called as a government witness 
and an attempt was made to get from him testimony as to 
the composition of the Executive Board of which he was 
chairman. He claimed privilege from self-incrimination, 
which was sustained for the reason that his own conviction 
was still pending on application to the Supreme Court of 
the United States for certiorari (J. A. 159-172). The Gov¬ 
ernment was not able to proceed further at that time and 
the court granted a postponement of the trial to April 5 
(J. A. 174). On that day Howard Fast, Jacob Auslander, 
Lyman R. Bradley, Harry M. Justiz, Ruth Leider, James 
Lustig, Manuel Magana, Louis Miller and Mrs. Charlotte 
Stern were separately called and questioned as to the com¬ 
position of the Executive Board of JAFRC. Each claimed 
privilege and, their positions being identical with that of 
Dr. Barsky, their claims were sustained by the court (J. A. 
180-188). However, other members of the Board had not 
taken appeals from their convictions in June, 1947, and 
all these except one who was ill (J. A. 188) were called as 
witnesses (J. A. 188-212). Mrs. Louis Kamsly, herself a 
member of the Executive Board of JAFRC, named most of 
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the other members but not the appellant (J. A. 189). Her¬ 
man Shumlin identified all members including the appellant 
(J. A. 197-198j. He also testified that in March, 1946, he 
attended a meeting which he believed the appellant also 
attended at which Dr. Barsky gave a report to the Board 
in regard to his own previous appearance before the Con¬ 
gressional Committee in Washington and Mr. Wolf, attor¬ 
ney for the organization, discussed the legal aspects of the 
situation (J. A. 202, 203). No action was taken at this 
meeting so far as witness recalled (J. A. 204, 205). Dr. 
Jesse Tolmac testified about this same meeting, saying a 
majority of the Board was present but he did not recall 
whether appellant was one of them (J. A. 206 and 207). 

Thereupon Miss Helen R. Bryan, Executive Secretary, 
responding to the Government's subpoena directed to 
JAFRC to produce records of the organization showing a 
list of Executive Board members and minutes of certain 
meetings, was called as a Government witness. She claimed 
privilege from testifying on the ground that the records of 
the organization which she was producing might tend to 
incriminate herself, but her claim was overruled and even¬ 
tually the records were received in evidence (J. A. 233-246). 
These records consisted of the following: Government Ex¬ 
hibit 7 being the constitution of JAFRC (J. A. 241); Gov¬ 
ernment Exhibit 8 being a list of the members of the Ex¬ 
ecutive Board of JAFRC (J. A. 239); Government Exhibit 
9 being minutes of a meeting of the Executive Board held 
on December 14,1945, showing the adoption of a resolution 
stating that the demands of the Congressional Committee to 
see the records were unjustified and instructing Dr. Barsky 
and Miss Bryan, who had been summoned to produce those 
records, to consult legal advice in regard to the matter 
(J. A. 241-2); and Government Exhibit 10 being the minutes 
of a meeting of the Executive Board on February 11, 1946, 
at which a resolution was unanimously adopted instructing 
Dr. Barsky not to produce the records before the Congres¬ 
sional Committee which he had been summoned to produce 
(J. A. 243-4). It was not shown by these minutes or other 
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evidence that the appellant was present at either of those 
two meetings of the Executive Board. 

The defendant offered no evidence (J. A. 279) and after 
the charge of the court (J. A. 280-287) the jury retired and 
later returned its verdict of guilty (J. A. 292). An oral 
motion for a new trial was forthwith argued and overruled 
(J. A. 295-303) and on April 28, 1948, the appellant was 
sentenced to imprisonment for three months and to pay a 
fine of $500 (J. A. 6 and 7). 

i 

SUMMARY OF ARGUMENT 

I 

The court did not err in refusing to exclude from the 
jury persons who w T ere employed by the United States 
Government. The fact that such employees are subject to 
dismissal for sympathetic association with subversive or¬ 
ganizations did not disqualify them as jurors, because the 
issues which they had to decide had no reference to sub¬ 
versive activities, those being carefully excluded from the 
jury by the trial judge. Neither would a verdict of acquittal 
have been in any way a reflection on any action of depart¬ 
mental executives in declaring the organization with which 
appellant was connected to be subversive. Jurors should 
be drawn from a cross-section of the community. That 
would not be if all government employees were excluded in 
this jurisdiction. 

n 

The court did not commit reversible error in instructing 
the jury as a matter of law that a quorum of the Congres¬ 
sional Committee was present when appellant appeared 
before it. The law is not clear that such issue should be 
left to the jury, and in this case it was not wrong to take 
it from the jury. The undisputed evidence indicated that 
six members of the nine-member Committee took part in 
some of the proceedings that day, and that a majority of 
five actually questioned this appellant. A limited submis¬ 
sion of such question to the jury has been approved lately 
in Christoff el v. U. S-, No. 9788 this Court. 
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The evidence was sufficient to justify the conviction. It 
proved that appellant was a member of the governing board 
of the Joint Anti-Fascist Refugee Committee from its crea¬ 
tion and a long-time friend of its chairman; that she at¬ 
tended meetings of the board including probably one held 
a month before the defualt, at which meeting the chairman 
had described his appearance before the Congressional 
Committee at which he defied and evaded a summons to 
produce records. When she appeared before the Congres¬ 
sional Committee on April 4, 1946, appellant produced a; 
typewritten statement which had been obtained by her and 
at least ten other members of the board of JAFRC from the I 
organization’s attorney, identical in form and content, and; 
giving reasons for not producing the records which the! 
Congressional Committee had been trying for months to 
see. At her own appearance as a witness before the Com¬ 
mittee, the appellant evaded questions and resisted efforts 
of the Committee to obtain an individual commitment from 
her of willingness that the records be made available. The! 
evidence in this case, and reasonable inferences therefrom, 
undisputed as it was by a single word of defense evidence, 
warranted the verdict of guilty. 

ARGUMENT 

The Court Did Not Err in Refusing to Exclude All Government 

Employees From the Jury 

i 

Before the jury was selected counsel for appellant made 
an oral motion that the court exclude all government em¬ 
ployees (J. A. 11, 13, 17). The matter was argued before 
the court (J. A. 17, 24) out of the presence and hearing of 
the jury (J. A. 10) and the court denied the motion (J. A. 
32). The charge being a misdemeanor, 2 U. S. C. 192, each 
side was entitled to three peremptory challenges. (Rule 
24(b), Federal Rules of Criminal Procedure) The Gov¬ 
ernment exercised one of its peremptory challenges and 
that on an employee of the Labor Department (J. A. 63)i 
The defense exercised its three peremptory challenges as 
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follows: On an employee of the Treasury Department 
(J. A. 69, 38); on an employee of the Bureau of Engraving 
and Printing (J. A. 69, 38); and on an employee of the 
General Accounting Office (J. A. 71, 39); and also 
excluded one alternate juror (J. A. 74) who was an em¬ 
ployee of the Department of Commerce (J. A. 72). The 
jury, as finally selected (J. A. 76), included four govern¬ 
ment employees as follows: Number 4, Naval Gun Factory 
(J. A. 71); number 9, Federal Works Agency (J. A. 38); 
number 10, United States Post Office (J. A. 38); and num¬ 
ber 11, War Department, Pentagon Building (J. A. 38). 
The alternate juror was not a government employee (J. A. 
75). It was not necessary for him to substitute in the case 
and he was excused immediately before the jury began its 
deliberations (J. A. 292). 

The proposition urged by appellant is this: That a per¬ 
son employed in the Government was, by that very fact, 
disqualified from serving as a juror in this case because 
of the special circumstances resulting from the President’s 
Executive Order No. 9835, commonly known as the Loyalty 
Order, designed to exclude from Government agencies per¬ 
sons of subversive tendencies. It is urged that because the 
Attorney General pursuant to that executive order had, 
after investigation, declared the Joint Anti Fascist Refugee 
Commitee to be a subversive organization and because em¬ 
ployees of the Government who are shown to have sympa¬ 
thetic association with organizations so classified are sub¬ 
ject to dismissal, a government employee would be afraid 
in his capacity as a juror to join in an acquittal of the ap¬ 
pellant because the appellant was charged with an offense 
having some reference to the organization in question 
(App. Br. 21-2). 

Inasmuch as it is claimed that government employees 
would be partial jurors by reason of the nature of the case, 
it is relevant to examine the issues which went to the jury 
in'the trial of appellant. The court instructed the jury that 
the issues which the jury had to determine were: (1) 
Whether the chairman of the Congressional Committee an- 
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thorized the issuance of a subpoena on the appellant to pro¬ 
duce the records described; (2) whether that subpoena was 
served by a person properly designated; (3) whether the 
appellant alone or in concert with others had custody or 
dominion and control of the records called for; and (4) 
whether the appellant acting alone or in concert with others 
wilfully failed to produce those records (J. A. 285-6). 

The evidence bearing on pertinency was adopted from the 
Barsky trial out of the hearing of the jury (J. A. 151-155). 
In his opening statement to the jury (J. A. 89-93) govern¬ 
ment counsel did not mention the nature of the suspected 
activities of the appellant or the Joint Anti Fascist Refugee 
Committee, nor even the nature of the investigation which j 
the Congressional Committee was authorized to make i 
(J. A. 91). That subject was again avoided in reading | 
the documents relating to the creation of the committee 1 
which were received without objection (J. A. 103). The j 
trial court excluded much of the testimony of the appellant 
before the Congressional Committee (J. A. 113-120). A 
comparison of what was read to the jury (J. A. 123-30) with 
the printed transcript of the entire proceedings relating to 
the appellant’s appearance before the Congressional Com¬ 
mittee, as shown in original Govt. Ex. 6 in the records of j 
this court, will show that an important consideration of the 
trial court was to exclude all references to the suspected j 
propaganda activities of the appellant and of the organiza¬ 
tion with which she was connected. In its instructions to 
the jury the court prefaced its recital of the fact issues by 
an admonition to the jury to reach its verdict free of bias or 
prejudice and to disregard any speculation whatever on the 
subject of the activities of the appellant or the organization i 
with which she was connected (J. A. 285). The admonition ' 
was necessary because of the unavoidable opportunity af-1 
forded the jury of learning in a general way the nature of 
the Congressional investigation which was described with a j 
minimum of particularity in the introductory part of the 1 
indictment (J. A. 2 and 3) which the jury took with it to the 
jury room when it began its deliberations. No doubt like 
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intimations of the background of the case unavoidably 
appeared elsewhere in the trial. One of these was contrib¬ 
uted by defense counsel in an attempted attack on the gov¬ 
ernment witness Adamson (J. A. 149-150). 

The same care which characterized the conduct of the 
trial after the jury was selected, characterized the trial 
court’s supervision of the selection of the jurors to sit in 
the case. All questions which defense counsel desired on 
the subject matter here under discussion were put to the 
prospective jurors. For instance, the government em¬ 
ployees on the panel were asked whether they had had dis¬ 
cussion with other government employees in regard to sub¬ 
versive activities or persons or organizations engaged in 
them, or been questioned on that matter by their superiors 
(J. A. 47). They were asked the general question whether 
their employment would in any way cause them to favor 
the Government’s side of the case (J. A. 48). Individual 
jurors were brought to the bench and questioned out of the 
hearing of the jury. One of them, upon close questioning 
by the court, admitted he might not be impartial and was 
excused (J. A. 55-6). Another one was excused because his 
wife, from the period 1939 to 1945, had worked for the 
Federal Bureau of Investigation (J. A. 66-7). Another 
prospective juror was questioned closely by the court about 
friends in the Federal Bureau of Investigation (J. A. 70). 
After counsel for the appellant had exhausted his peremp¬ 
tory challenges, the court stated to him “Mr. Rogge you 
have had three challenges already, but if you have any real 
cause come to the bench on it.” It would be difficult to 
conceive of anything which a trial judge could do to insure 
an impartial trial that was not done in this case. The 
court was alert to discover any showing of bias on the part 
of a prospective juror whether he was an employee of the 
Government or not. 

It would be most unrealistic to suppose that the subject 
of subversive activities in this country could inflame or 
frighten only government employees. It is a subject about 
which nobody is indifferent. Established activities of that 
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sort are universally condemned and the only quarrel seems 
to be whether given activities have as their motive an un¬ 
dermining of our Government or a correction within its 
framework of its admitted evils. The characterization by 
the Attorney General, under authority of the Loyalty Or¬ 
der, of a particular organization as a subversive one gets 
to be known not only to government employees but to the 
public generally. Many private employers are more ready 
to condemn suspected individuals and organizations than 
government executives, who are limited by the terms of 
the Order and constitutional requirements, or at least con¬ 
siderations. Hence the investigations and findings of the 
government officials create as much prejudice among indi¬ 
viduals out of the Government as in it, and in many cases 
as much fear. It must be remembered that in the selection 
of a jury the aim is to get an impartial one. A juror who 
has no prejudice against a Communist because he is sympa¬ 
thetic with him would be an unfit juror. Also the jury must 
be selected from a cross-section of the community, Thiel v. 
Southern Pac. Co., 328 U. S. 217 (1946). In this com¬ 
munity government employees constitute a substantial por¬ 
tion of a population and encompass a wide range of eco¬ 
nomic and social conditions. To exclude such a class might 
not be justified even if it were the only class which could 
possibly be prejudiced in a case of this sort. It certainly 
is not justified when the fact is universally recognized that 
prejudice on the subject of Communism is not confined to 
government employees. That government employees as 
such are not disqualified in criminal cases is established in 
U. S. v. Wood, 299 U. S. 123 (1936), and the reasons for 
that opinion, it is submitted, apply to defeat the appellants 
contention here. Persons who are prejudiced against mur¬ 
der are not excluded from murder trials. A verdict of 
acquittal in a murder case does not imply that the juror 
who joins in it is in favor of or tolerant of the crime of 
murder. Neither could an acquittal of this appellant have 
implied that a member of the jury acquitting her was in 
favor of or tolerant of subversive propaganda activities or 
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of individuals or organizations engaged in them. There 
would be nothing in such a verdict repudiating in any way 
the action of government officials administering the Loyalty 
Order. The reason is that the issues passed upon did not 
involve subversive activities but solely the question whether 
the accused could have produced, and did not, records she 
was summoned to produce. It is not to be assumed that the 
jury disregarded the issues, the courts instructions and 
their oaths and found a verdict on their prejudices in re¬ 
gard to a matter which was not in issue and was only 
faintly intimated in the trial. As Mr. Justice Holmes stated 
in the case of Graham v. U. S ., 231 U. S. 474, 480: “Uni¬ 
versal distrust creates universal incompetence. In the 
courts of the United States the judge and jury are assumed 
to he competent to play the parts that always have belonged 
to them in the country in which the modern jury trial had 
its birth.” 

n 

The Court Did Not Commit Reversible Error in Its Peremptory 

Instruction on Quorum 

Appellant claims that the trial court committed reversible 
error in instructing the jury as a matter of law that the 
members of the Congressional Committee present at its ses¬ 
sion when the appellant appeared before it constituted a 
sufficient quorum. 

The Committee on Un-American Activities of the House 
of Representatives consisted of nine members (J. A. 103). 
The session of April 4,1946, was a meeting of the full com¬ 
mittee and not of a subcommittee (J. A. 148). A majority 
of a committee of the House of Representatives constitutes 
a quorum. Section 409, Constitution Jefferson’s Manual 
and Rules of the House of Representatives (Deschler) 
Government Printing Office 1947. 

* The evidence as to the number of members present when 
appellant appeared before the Committee consisted of the 
testimony of Ernie Adamson, counsel for the Committee, 
and the printed transcript of the proceedings of the Con¬ 
gressional Committee on April 4, 1946, at which some 17 
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persons appeared and gave testimony. Mr. Adamson testi- j 
tied that six members of the committee were present as 
follows: The chairman, John S. Wood; Mr. Mnndt; Mr. j 
Thomas; Mr. Rankin; Mr. Bonner and Mr. Landis (J. A. j 
144). Mr. Adamson did not recall whether Mr. Peterson, 
Mr. Murdock and Mr. Robinson were there at the hearing 
for the whole day or not (J. A. 144). On cross examination j 
Mr. Adamson testified in substance that there was a major¬ 
ity of the committee present all the time but that he could 
not say what particular members of the committee were 
present at any given moment. He also testified there were 
occasions when various members of the committee would 
absent themselves briefly to answer the telephone and that 
at one time all the members went to the floor of the House 
(J. A. 146-148). j 

The printed transcript of the proceedings before the ; 
Committee, identified in the trial below as Govt. Ex. 6 and 
in the files of this Court as an original exhibit, shows that 
at some time during the day six members questioned 
witnesses: Chairman John S'. Wood, Mr. Mnndt, Mr. 
Thomas, Mr. Rankin, Mr. Bonner, and Mr. Landis. It fur¬ 
ther shows that the following members of the committee 
actually put questions to this appellant when she appeared 
before the committee: Chairman John S. Wood, Mr. 

7 j 

Bonner, Mr. Landis, Mr. Mundt and Mr. Thomas. 

At the completion of the Government’s case, counsel for 
appellant moved for a judgment of acquittal (J. A. 246) on 
this ground among others (J. A. 262). The motion was 
denied. The appellant then rested her case without offering 
any evidence (J. A. 279). The court instructed the jnry as 
a matter of law that the members of the Committee before ! 
whom the appellant appeared constituted a sufficient' 
quorum to carry on the investigation (J. A. 283). Imme- j 
diately following the instruction counsel for the appellantj 
in conformity with Rule 30, Federal Rules of Criminalj 
Procedure, noted his objection to that part of the instruc- j 
tion (J. A. 290). 
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It is submitted that under all the circumstances of this 
case a reversal on this point would not he justified. A 
validly constituted committee of the House of Representa¬ 
tives properly issued its subpoena commanding the appel¬ 
lant to produce pertinent records which it had a right to 
see. This subpoena was properly served upon the appellant 
and she with others likewise served, appeared before the 
Committee in Washington, D. C. on April 4, 1946. They 
were accompanied by their attorney who remained with 
them throughout the day outside the hearing room. At no 
time was any suggestion made by the appellant or other 
witnesses or their counsel that a quorum was not present. 
Neither did any member of the committee suggest a lack 
of quorum. Thereafter the default of the appellant and 
the others was taken to the floor of the House and citations 
followed in due course. At the trial two years thereafter 
it is suggested for the first time that a quorum was not 
present. 

In so far as appellee can determine, there is doubt as 
to the law on the general subject whether, in a prosecution 
for contempt of a Congressional Committee in making de¬ 
fault of a subpoena to produce records, the legal consti¬ 
tuency of the committee is a factual issue which must in all 
cases be submitted to the jury. Appellant has cited in her 
brief no case where this precise question was involved. 
She has cited perjury cases which concededly are analogous 
(Sinclair v. U. S., 279 U. S. 263, 298), but even in these she 
cites no instance where an appellate court has reversed a 
conviction for perjury because the trial court did not leave 
to the jury the issue whether the tribunal was properly 
constituted. In Ex Parte Rowland, 104 U. S. 604 (1881) 
the court simply held that members of a Board of County 
Commissioners could not be held in contempt for failure to 
perform their duty when the fact was that they had per¬ 
formed all the duties imposed upon them. Ex Parte 
Fish, 113 U. S. 713 (1885) did not involve the question 
whether the court was legally constituted but the question 
of its jurisdiction to issue the particular order which it 
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issued. A similar question was involved in Brew v. Hogan , 
26 App. D. C. 55 (1905). 

In so far as it is applicable here, Hunter v. U. S., 48 App.! 
D. C. 19 (1918) is against the appellant. It bolds that 1 
one charged with contempt of a court order may not in that 
proceeding collaterally attack the validity of the order.: 
Cf. Fall v. U. S., 60 App. D. C. 124 (1931) 49 F2d 506, 
where the defendant was held guilty of receiving money to 
influence his decision as an officer of the United States and 
a person acting for and on behalf of the United States in 
an official capacity by virtue of the authority of a Govern¬ 
ment Department; although the Supreme Court of the 
United States had declared null and void the Executive 
Order under which the defendant, as Secretary of the In¬ 
terior, had undertaken to act. Conner v. Commonwealth j, 
4 Va. Reports 30, 2 Va. Cas. 30, was a ruling on a demurrer 
to an indictment and is not authority for the rule that a 
question of a quorum must be submitted to the jury. As 
a matter of fact the prosecution pleaded itself out of court 
in that case by alleging that the perjury was committed 
before one judge when the statute authorizing that court to 
sit provided there must be two judges present. 

Rex v. Allen, 1 D. L. R. (1925) page 57, simply held that 
perjury could not be predicated upon testimony given out 
of the presence of the examiner whose presence the statute 
required to make that examination valid. The court in that 
case cited and distinguished Rex v. Howley, 8 D. L. R. 
(1912) page 1025, where a perjury conviction was sustained 
under like circumstances because the testimony given be¬ 
came part of the record of the court. 

In Regina v. Lloyd, 19 Q. B. D. 213 (1887) the defendant 
was charged with perjury in giving false testimony before 
the Registrar in bankruptcy. The evidence showed that 
the Registrar administered the oath and immediately de¬ 
parted, leaving the examination to the solicitor for the 
Receiver. The trial judge in his certificate of the case to 
the appellate court stated “I directed the jury that the 
evidence of the prisoner was taken before a court properly 
constituted and of competent jurisdiction, but intimated 
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that I would state a case for the opinion of the Court of 
Crown Cases Reserved.” Each of the eminent judges in 
the appellate court severely criticized the procedure of the 
Registrar in absenting himself from the examination and 
held that for that reason the judgment must be reversed; 
but neither did counsel for the appellant claim nor any of 
the judges hold in their separate concurring opinions that 
the trial judge committed error in instructing the jury as a 
matter of law that the court was properly constituted. 

Appellee finds no special rule of law in relation to a “mul¬ 
tiple-member agency” as stated in appellant’s brief page 
28. The question here is whether the constitution of the 
Congressional Committee was a factual issue which should 
have been left to the jury in this case. The question 
whether or not one judge was present holding a court is 
as much an issue of fact as whether two judges were present 
when that many are necessary. The cases which appellant 
cites in her favor are divided fairly evenly between those 
involving a one-man tribunal and those involving a multi¬ 
ple-member agency. 

In the case of U. S. v. Stewart Criminal No. 47138 in the 
Supreme Court of the District of Columbia (now United 
States District Court for the District of Columbia) which 
was tried in 1928, the trial judge clearly left to the jury the 
auestion whether a sufficient number of members of the 
committee of the Senate before which the alleged perjury 
was committed were present. The defendant was acquitted 
and hence the question did not get to this court. Appellee 
submits that this unreported case should not be controlling 
here because the full facts to which the rules were applied 
are not publicly known and they conceivably could affect 
the strength of the precedent. 

The latest case on this point as it relates to a perjury 
prosecution is the case of Christoff el v. U. S., No. 9788 this 
court, opinion rendered November 22, 1948. In that case 
the trial judge after receiving in evidence the Journal of 
the United States Senate recording that a quorum of the 
committee was present when the defendant testified before 
it, refused to permit the defendant to rebut this record by 
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eye-witness testimony to the contrary. That action, ap¬ 
proved by this court, is undoubtedly authority for the gen¬ 
eral proposition that the presentation of this issue before 
a jury may be substantially limited. Compare the ground \ 
of the dissent of Stephens, J., in Townsend v. U. S. 68 App. 
D. C. 223, 95 F2d 352 (1938). I 

It should also be noted that in the instant case Rule XI 
of the Rules of the House of Representatives authorized \ 
the Committee on Un-American Activities “or any subcom-, 
mittee thereof” to sit and act at such times and places as; 
it deems necessary. Section 720, page 329, Constitution, 
Jefferson’s Manual, Rules of the House of Representatives, j 
(Descher) Government Printing Office, 1947. Hence the; 
appellant in this case was appearing before a full committee 
if a quorum* was present, or a potential subcommittee if a 
quorum -was not present; for obviously if the absence of aj 
quorum had been suggested by the appellant or by any 
member of the committee or by the counsel of the committee 
the chairman could have suspended proceedings until a 
quorum was restored, or forthwith have constituted the re¬ 
maining members to be a subcommittee. “Since the mem¬ 
bers of the committee who leave as well as those who remain 
manifestly intended that the latter should have authority 
to continue the hearing at least until a quorum was de¬ 
manded, it might be argued that the full meeting delegated 
this authority to a subcommittee composed of those who 
remained.” Note 2, Christoff el opinion, supra. Further¬ 
more, appellant could have rebutted the oral testimony of 
the government witness Adamson and the printed tran-; 
script of the proceedings before the Committee (Govt. Ex. 
6) by producing the Journal of the House of Representa¬ 
tives (Christoffel v. United States, supra) or if the Journal 
was not made available could have gotten an instruction 
that the failure of the Government to produce evidence 
“peculiarly available” to it would give rise to an adverse 
presumption on the subject matter. Graves v. United 
States, 150 U. S. 118, 141 (1893). 
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There Was a Sufficient Case for the Jury 

At the conclusion of the Government’s case appellant 
moved for an acquittal and argued it at some length (J. A. 
246 to 279). The Court denied the motion and the defense 
rested and renewed its motion for acquittal (J. A. 279). 
Thereupon the case went to the jury. It is argued as point 
six of appellant’s brief, page 33, that the Court should have 
entered judgment of acquittal. 

The argument of the appellant on this point is prefaced 
with the proposition that the trial court was in error in 
charging the jury that the appellant could be guilty if, 
alone or in concert with the other members of the executive 
board of JAFRC, she willfully failed to produce records 
over which she, alone or in concert with them, had dominion 
and control (Appellant’s Brief 35). But in the Bar sky case, 
No. 9602 this Court, an identical instruction was given the 
jury (Barsky Joint Appendix 610). In her brief the appel¬ 
lant does not distinguish the present case from the Barsky 
case in that regard. On the contrary, she points to the 
dismissal of the conspiracy count in the instant case at 
the beginning of the trial and argues that the instruction 
as to concert of action was inconsistent with that dismissal 
(Appellant’s Brief 35-36). However, in the Barsky case 
that identical instruction followed the Court’s dismissal of 
the conspiracy count (Note 2 Barsky Opinion, 9602 this 
Court, rendered March 18, 1948, 167 F. 2d 241). The ap¬ 
pellant became a member of the executive board of JAFRC 
when it was first organized in 1942. She had known Dr. 
Barsky, its chairman, for seven years. She knew that that 
board controlled the policies and actions of that organiza¬ 
tion (J. A. 128-130). Mr. Shumlin, a member of the board, 
testified that he believed she attended a meeting of the 
board in March, 1946, at which Dr. Barsky made a report 
about his previous appearance before the Congressional 
Committee and the attorney discussed legal aspects of the 
situation (J. A. 197-203). Dr. Tolmac gave testimony about 
such a meeting in March, 1946, but could not recall whether 
the appellant was present at that meeting (J. A. 206-209). 
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Mrs. Pollock, who was engaged in fund raising for the 
organization, believed the appellant attended meetings of 
the board which witness attended (J. A. 214-215). Mr. 
Kushman attended meetings from time to time at which 
the matter of producing records before the Congressional 
Committee was discussed. He saw Mrs. Fleischman attend 
board meetings once in a while, but his testimony does not 
indicate whether they were meetings at which the produc¬ 
ing of records before the Congressional Committee was 
discussed (J. A. 229-232). When the appellant appeared 
before the Congressional Committee she produced a written 
document which was prepared for her and at least ten other 
members of the board by Mr. Wolf, attorney for the organ¬ 
ization (J. A. 125). A review of her testimony before the 
Committee will show that she resisted all efforts of the j 
Committee to obtain from her individually a commitment ! 
of willingness that the Committee examine the records of 
JAFRC. | 

In taking part in a combined action to withhold records 
from a Congressional Committee the appellant acted at her j 
own peril. Sinclair v. United States , 279 U. S. 263. Her 
claim of good faith in consulting an attorney would be 
unavailing. Fields v. United States , 164 Fed. 2d 97. Where i 
persons engage in a common enterprise, each assisting the 
other, the act of one is the act of all. Patten v. United 
States y 42 App. D. C. 239 (1914). Evidence of the acts of 
all is receivable against any one on trial. Maocey v. United 
States, 30 App. D. C. 63, 77 (1907). It is plain from the 
record that the appellant was something more than the in¬ 
active member she is pictured in the brief for appellant 
(App. Br. 36-37). She was a friend of years’ standing of the j 
chairman as also of other members of the board (J. A. 212, 
228). She herself was a member of the board from its in¬ 
ception. She took part in meetings of the board and in 
particular in a meeting at which the appearance of Dr. 
Barsky before the Congressional Committee and his defi¬ 
ance of its orders was reported by him. She not only 
appeared with the others, and waited outside the room with 
them and the attorney, but when she appeared before the 
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Committee she was one of the most uncooperative of the 
witnesses. From all the facts in this case, some of which 
are here outlined briefly, and the inferences reasonably 
deducible from them, how could the trial court have found 
that a jury could not reasonably find her guilty? A person 
is presumed to intend the natural and probable conse¬ 
quences of his intentional acts. Every act proved against 
this appellant gave assistance to the acts of the other mem¬ 
bers of the group controlling the files of this organization, 
the aggregate of which proved an impenetrable harrier to 
the attempt of the Congressional Committee to pursue its 
investigation into JAFRC. 

IV 

i 

The "Barsky Questions" Are Settled 

As of this writing Barsky v. United States , supra, is law 
here. The Supreme Court of the United States has denied 
certiorari (334 U. S’. 843) but has not yet ruled on a petition 
for rehearing filed last June. The opinion of this Court 
in that case (167 F. (2d) 241) disposes of the remaining 
points in appellant’s brief, as follows: Point I, page 9; 
Point II, page 10; and Point IV, page 22. 

CONCLUSION 

It is respectfully submitted that the appellant received 
a fair trial before an impartial jury; that the Court prop¬ 
erly selected and defined the fact issues, and properly in¬ 
structed the jury on the law; and that the verdict was based 
on evidence properly received and sufficient in law to jus¬ 
tify it. Accordingly, the judgment ought to be affirmed. 

Respectfully submitted, 

Geobge Mobbis Fay 
United States Attorney 
Charles B. Mubbay 
Assistant United States Attorney 
Attorneys for Appellee . 


☆ U.S. GOVERNMENT PRINTING OFFICE l»4#-#15«83/P.O. 274 





No. 9852 

APPELLANT’S REPLY BRIEF 


Itttteii States fflourt nf Appeals 

For the District of Columbia 


Ernestina G. Fleischman, Appellant, 

v. 

United States of America, Appellee. 

Appeal from the District Court of the United States 
for the District of Columbia 


Cntico Suiiei Loan cl .• ctJQte. 

tor the D'St” ,ri y j£,t/mbiQ 



On the Brief : 

Robert Ii. Goldman 
Murray A. Gordon 
Herbert J. Fabric ant 


0. John Rogge 
401 Broadway 
New York 13, N. Y. 

Benedict Wolf 
160 Broadway 
New York 7, N. Y. 

902 20th Street, N. W. 
Washington, D. C. 

Attorneys for Appellant 


Judicial Printing Co., Inc., 82 Bcckma.n St., N. Y.—BEckman 3-9084-5-6 









INDEX 


Table of Cases Cited 

page 

Anderson v. Todd Shipyard Corp., 63 F. S'upp. 229 .. 11 

Briggs v. United States, 24 F. (2) 961.. 17 

Christoffel v. United States_F. 2d.13,14,15n, 16 

Crawford v. United States, 212 U. S. 183.6, 7, 9, 10 

Ewing v. United States, 37 F. (2) 287 . 17 

; 

Francone v. Southern Pac. Co., 145 F. (2) 732 . 6 

Frazier v. United States, 93 L. Ed. 175.7,8n, 9,10 

Lawson v. United States, Appeal #9872, current term, 
this Court.15n ' 

Meyers v. United States,_F. (2).13,14,15n 

Miller v. United States, 38 App. D. C. 361.9,11 

People v. Walker, 198 N. Y. 329 . 17 ; 

Pennsylvania Co. v. Cole, 132 Fed. 668 .. 15n 

Pettibone v. United States, 148 U. S, 197. 17 j 

Bepublica v. Richards, 2 U. S. 224 . 9 j 

Stole v. Grodzins, 9 S. W. (2) 808 (Mo. App.). 17 

Stole v. State, 163 So. 504,173 Miss. 755 . 17 

Trumbo v. United States, Appeal #9873 current term, 
this Court. 15n j 

United States v. Geare, 54 App. D. C. 30,293 Fed. 997 .. 20 

United States v. Murdock, 290 U. S. 389 . 17 

United States v. Wood, 299 U. S. 123.9,10 

i 

Wilson v. United States, 190 Fed. 427 . 20 i 

Young v. Marine Ins. Co. of Alexandria, Fed. Cas. No. 

18,163, 1 D. C. 452 :...9, 11 , 
























• • 
n 

Other Authorities Cited 

page 

District of Columbia Code, §11-1420 . 10 

Emerson and Helfeld, “Loyalty Among Government 
Employees” 58 Yale L. J. 1,8-14 (1949). 2 

Executive Order #9835: 

Part V, Section If. 2 

Part I, Section 3 ... 2 

H. R. Rep. 2748, 77 Cong. 2 Sess. (1945), pp. 2-3.6n 

Rules of the House of Representatives, Rules and Man¬ 
uals of the U. S. House of Representatives (1947) . .14,15 








Initrit States CEmtrt of Appeals 

Foe the District of Columbia. 


-o- 

Ebnestina G. Fleischman, 


V. 


Appellant, 


United States of America, 
- o- 


Appellee. 


APPEAL FROM THE DISTRICT COURT OF THE 
UNITED STATES FOR THE DISTRICT 
OF COLUMBIA 


APPELLANTS REPLY BRIEF 


I 

Appellee contends that it was proper to permit govern¬ 
ment employees on the jury panel in this case (Govern¬ 
ment’s Brief, pp. 9-14). According to appellee, the issues 
and evidence before the jury were limited and non-political 
in nature; the individual jurors were carefully scrutinized 
as to whether they were biased or partial; government em¬ 
ployees as a class have no^special bias against “subversive 
activities”; and to keep government employees from the 
jury would be to violate the principle that the jury must be 
selected from a cross-section of the community. 

A. 

The jury was aware from the time of its selection to the 
time it rendered the verdict, that it was deciding a case in¬ 
volving a conflict between the House Committee on un- 
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American Activities and the Joint Anti-Fascist Refugee 
Committee; between a Congressional committee which plays 
and has played a large role in the formulation* and ad¬ 
ministration* * of the so-called “Loyalty Program”, and an 
organization designated as “subversive” by the Attorney 
General ;**• between the authority of the United States Gov¬ 
ernment, the employer of the four federal employee jurors, 
and an organization with which the government employee 
juror can show “sympathetic association” only at the risk 
of being discharged as disloyal (see Executive Order #9835, 
Part V, Section If). 

Thus, in stating the case to the jury panel prior to the 
selection of the jury, the Assistant United States Attorney 
informed the prospective jurors at the very outset: 

“Mrs. Fleischman is charged with what is common¬ 
ly called contempt of Congress, it being alleged that 
on a certain day, April 4th, 1946, she appeared be¬ 
fore the House Committee on un-American Activi¬ 
ties and having been summoned to produce records 
before them, refused to do so. . . . 

The records which she was called upon to produce 
were records of an organization known by the name 
of the Joint Anti-Fascist Refugee Co mmit tee. It 
was and is an unincorporated association having its 
main office at 192 Lexington Avenue, New York 
City. 

It had a Board which governed its affairs, known as 
the Executive Board. Mi$. Fleischman was a mem¬ 
ber of that Board” (J.A. 34). 

Thereupon the jurors were questioned as to associations 
with the personnel of the House Committee (J.A. 35). 

* See Emerson and Helfeld, “Loyalty Among Government Employees” 
58 Yale L. J. 1, 8-14 (1949). 

** Under Part I, Section 3 of Executive Order 9835, the files of the 
House Committee are examined by investigators in the search for derogatory 
information concerning federal employees. 

*** Appellee does not dispute that the government employees on the jury 
knew that the JAFRC was thus designated (Government’s Brief, p. 13). 
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Of course, upon the trial the prosecuting attorney com¬ 
menced by reading and paraphrasing the indictment: 

“The indictment sets forth that the Joint Anti- 
Fascist Refugee Committee was an unincorporated 
association having its main office at 192 Lexington 
Avenue, New York City, and that the governing 
body of that organization was known as the Execu¬ 
tive Board and that it was made up of a group of 
individuals who are named in that part of the in¬ 
dictment, 17 I think is the total, and one of those 
listed as a member of that governing body is this 
defendant, Mrs. Emestina G. Fleischman. 

I might say that this case has already been disposed 
of as to the other named defendants and the present 
trial proceeds only as to her, Mrs. Fleischman. . . . 

The indictment says that during the period men¬ 
tioned, between October and April, this Congres¬ 
sional Committee was seeking to obtain access to 
records of the Joint Anti-Fascist Refugee Commit¬ 
tee, and in pursuit of that information it issued cer¬ 
tain subpoenaes, one of which was a subpoena di¬ 
rected to Mrs. Ernestine G. Fleischman. . . . 

The indictment alleges that this Executive Board, 
governing as it did, the affairs of this organization, 
had the power to comply with that subpoena by pro¬ 
ducing the records, but it did not produce the rec¬ 
ords and in particular it says, in relation to this 
trial and this defendant,—‘having with others, the 
power to produce, willfully made default’ ” (JJL 
90-92). 

And the jury was further told upon the opening: 

“We will show that a few days before April 4th, 
and I think it was on the date of March 29th, sub¬ 
poenaes were issued and one of them was a subpoena 
issued, directed to Mrs. Ernestina G. Fleischman. 
This subpoena was issued by authority of the Chair¬ 
man of the Committee on un-American Activities at 
that time, who was Congressman John S. Wood, of 
Georgia. . . . 
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We will show that Mrs. Ernestina Fleischman, and 
others, all being members of the governing board, 
appeared before the Committee on nn-American Ac¬ 
tivities on April 4, 1946 in the city of Washington, 
District of Columbia, and failed to produce those 
records. 

We will show that Mrs. Ernestina G. Fleischman 
knew that the Executive Board of which she was a 
member, and had been for four years possibly, had 
the power to direct the activities of that organiza¬ 
tion and therefore to produce these records; and we 
will show that they were not produced and that she 
knew they were not produced and that when we ques¬ 
tioned about her own attitude about the matter, she 
refused, or perhaps I should merely say, failed to 
state, or rather, said that she was unable to say 
what her attitude would be. 

Now, in addition to what I have stated about her 
own activities, we expect to show that other mem¬ 
bers of the Board, under circumstances which we 
will argue, certainly brought home to Mrs. Fleisch¬ 
man a knowledge of what they were doing, appeared 
before the Committee on that same date and took 
precisely the same attitude in relation to the records, 
and the production of them before that Congres¬ 
sional Committee,—failed to produce, and failed, 
even, to give a statement as to his or her attitude 
toward the Committee, or permit the Committee even 
to see the records in this city or in the offices where 
they were in New York City. 

We will show that by a concert of action among the 
members of that Board, the summons which was is¬ 
sued for the production of those records, was un¬ 
availing and that the records were not produced and, 
as I say, it was in the power of this defendant and 
others, together to produce them and that this de¬ 
fendant and others, by a concert of action, took 
steps which made the production of them impossible, 
and thereby, deprived the Committee of those rec¬ 
ords and if we show those facts, we shall ask at your 
hands, at the conclusion of the case, a verdict of 
guilty as to this defendant, Mrs. -Fleischman ’ ’ (JJL 
92-3). 
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The witnesses presented by the prosecution included a 
clerk of the House Committee (J.A. 94), a former chief 
counsel of the House Committee (J.A. 106), and various 
members of the JAFRC Executive Board as well as JAFRC 
employees. The evidence further reflected not only that the 
prosecution involved a member of the JAFRC Executive 
Board, the JAFRC, and the House Committee on un-Ameri¬ 
can Activities, but that it was precipitated by a bitter con¬ 
flict between the House Committee and the JAFRC (See, 
e.g., J.A. 107-10,123-30). Thus the jury was told that some 
of the members of the JAFRC Executive Board resolved 
that: 

“The demands of the House Committee on un- 
American Activities are unwarranted, unjustified, 
and an infringement upon the democratic rights 
guaranteed by our Constitution” (J.A. 242). 

“In view of the fact that the sole purpose of the 
Joint Anti-Fascist Refugee Committee is to alleviate 
the sufferings of the Spanish Republicans in exile 
and the International Volunteers, which purpose is 
truly American in every sense of the word and can, 
by no stretch of the imagination, be considered un- 
American, subversive, or an attack upon the prin¬ 
ciples of our form of government; and 

In view of the fact that we have never deviated from 
this sole purpose— 

The Executive Board of the Joint Anti-Fascist Refu¬ 
gee Committee instructs its National Chairman, not 
to produce” (J.A. 243-4). 

And upon the conclusion of the trial, the charge of the Trial 
Court perforce left to the jury a case involving a proscribed 
organization and an agency of government with awful 
power over those jurors who worked for the government. 

The issue the jury had to decide was whether a member 
of the Executive Board of a proscribed organization, act¬ 
ing “in concert” with other members of that Board, wil- 
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fully refused to comply with an order of an agency of the 
United States Government—the employer of four members 
of the jury; whether the appellant was acting in deliberate 
and intentional defiance of the House Committee on un- 
American Activities—the agency which maintains volumin¬ 
ous files concerning the loyalty of federal employees.* Un¬ 
der the circumstances, the jury did not have the politically 
dehydrated issue which appellee contends was before the 
jury (see Government’s Brief, pp. 8, 10-11, 13-14). The 
government employee jurors were not only passing judg¬ 
ment in a case in which their employer was a party—a cir¬ 
cumstance which would disqualify a juror for cause at com¬ 
mon law (Crawford v. United States, 212 U. S. 183; Fran- 
cone v. Southern Pac. Co., 145 F. (2) 732, 733)—but they 
were asked to determine innocence or guilt within the con¬ 
text of a situation wherein the government employee juror 
must necessarily pay heed to the risk that his decision would 
affect his “loyalty status’V** 

“Of late years, the Government is using its power 
as never before to pry into their lives and thoughts 
upon the slightest suspicion of less than complete 
trustworthiness. It demands not only probity but 
unquestioning ideological loyalty. A government 
employee cannot today be disinterested or uncon¬ 
cerned about his appearance of faithful and en- 

* Sec H. R. Rep. 2748, 77 Cong. 2 Sess (1945), pp. 2-3; see also N. Y. Times, 
January 28, 1949, p. 18, wherein the latest House Committee report is 
quoted as referring to its files as “a vast and unexcelled storehouse of 
information concerning subversive individuals and organizations”. 

** Appellee suggests that private employee jurors are subject to “as much 
prejudice * * *, and in many cases as much fear” as government employee 
jurors (Government’s Brief, p. 13). Appellant doubts the premise thus 
stated since there is no loyalty program whereby the average private 
employee is officially adjudged to be disloyal as in the case of government 
employees: moreover, if the premise be conceded, anoellant proves too 
much for it is thereby demonstrated that a proscution which involves a pro¬ 
scribed organization cannot be conducted before an impartial jury. Curiously 
enough, immediately after urging that a bias against a designated organiza¬ 
tion is no basis for disqualifying a juror, appellee states 

“A person who has no prejudice against a communist because he is 
sympathetic with him would be an unfit juror” (Government’s Brief, 
P- 13). 
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thusiastic support for government departments 
whose prestige and record is, somewhat, if only a 
little, at stake in every such prosecution. And 
prosecutors seldom fail to stress, if not to exagger¬ 
ate, the importance of the case before them to the 
whole social, if not the cosmic, order. Even if we 
have no reason to believe that an acquitting juror 
would be subjected to embarrassments or reprisals, 
we cannot expect every clerk and messenger in the 
great bureaucracy to feel so secure as to put his 
dependence on the Government wholly out of mind. 
I do not doubt that the government employees as a 
class possess a normal independence and fortitude. 
But we have grounds to assume also that the normal 
proportion of them are subject to that very human 
weakness, especially displayed in Washington, which 
leads men to ‘. . . crook the pregnant hinges of the 
knee where thrift may follow fawning.* ” Jackson, 
J., dissenting in Frazier v. United States , 93 L. Ed. 
175,184,185. 

Thus, even if appellee is correct that a verdict of inno¬ 
cence would not automatically or necessarily expose the 
exonerating government employee juror to a charge of dis¬ 
loyalty (Government’s Brief, pp. 13-14), the reality of that 
juror’s fear of the possibility that he might be subject to 
such a charge of disloyalty if he acquits is sufficient to re¬ 
quire his disqualification. 

“It need not be assumed that any cessation of that 
employment would actually follow a verdict against 
the government. It is enough that it might possibly 
be the case; and the juror ought not to be permitted 
to occupy a position of that nature to the possible 
injury of a defendant on trial, even though he should 
swear he would not be influenced by his relations to 
one of the parties to the suit in giving a verdict. It 
was error to overrule the defendant’s challenge to 
the juror.” Crawford v. United States , 212 U. S. 
183, 197. (Italics supplied.) 

With an unconscious touch of irony, appellee urges that 
to disqualify a government employee subject to the pres- 
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sures and biases heretofore described would violate the 
principle that the jury must be selected from a cross-section 
of the community (Government’s Brief, p. 13). Of course, 
wherever a class is disqualified because of the bias or par¬ 
tiality inherent in the class, the jury panel becomes less 
than a cross-section. But it is a fair and impartial jury 
that the Constitution requires, and if the creation of such 
a jury is incompatible with the preservation of a cross- 
section of the community, the constitutional requirement 
must prevail. Indeed, since a cross-section is desirable in 
order to establish a fair and impartial jury, it would ap¬ 
pear self-evident that where a cross-section would necessi- 
/ tate prejudiced and biased jurors then the reason for a 

complete cross-section disappears. 

B. 

The prejudice suffered by appellant as a result of the 
presence of government employees on the panel and the 
jury was not eliminated by the Trial Court’s supervision of 
the selection of the jurors. Thus while a substantial por¬ 
tion of the jury panel consisted of government employees,* 
none of those employees professed any bias in favor of their 
employer, and the superveillor of their loyalty, the United 
States Government, or any prejudice against the defendant 
who was associated with a ‘ 1 subversive ’ ’ organization. Only 
one juror—a retired government employee—asked to be 
excused upon the admission that he might be biased or 
prejudiced and he did so only after he had previously failed 
to admit such bias or prejudice (48, 65). In addition, one 
juror was excused because his wife had worked for the Fed¬ 
eral Bureau of Investigation while the Bureau was investi¬ 
gating the JAFBC (66-67); he was replaced by a juror 
employed by a former Federal Bureau of Investigation 
agent (69-70). 

* This is a frequent situation in the District of Columbia because 
of the method of selecting jurors in the District. Frasier v. United States, 
93 L. Ed. 175, 185-186. 
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Unless the jury panel in this case was composed of an 
extraordinarily courageous group of employees, a matter 
upon which appellant should not be required to speculate, 
the failure of any government employee on the panel to 
state or appreciate the “psychological pressure of depend¬ 
ency or interest in gaining favor, which might tend to pre¬ 
determine issues in the interest of the party which has com¬ 
plete mastery over the juror’s ambition and position” 
(Frazier v. United States, 93 L. Ed. 175,185) suggests that 
the Trial Judge did not—and could not—upon the voire dire 
achieve an unbiased and impartial jury. As in other cir¬ 
cumstances where membership in a certain class is, per se, 
the basis for disqualification ( Republica v. Richards, 2 U. S. 
224; Miller v. United States, 38 App. D. C. 361; Young v. 
Marine Insurance Co. of Alexandria, Fed. Cas. No. 18,163, 
1 D. C. 452), government employees on the jury panel in 
this case should have been disqualified without engaging 
in the futile enterprise of ascertaining the minds and atti¬ 
tudes of those employees by means of the general, abstract 
questions employed upon the voire dire. 

United States v. Wood, 299 U. S. 123, relied upon by the 
prosecution, does not sustain appellee’s position. That 
case held that a government employee could serve as a 
juror in a prosecution for petit larceny from a private cor¬ 
poration. It will be noted that the prosecution involved no 
issues or circumstances which would affect the status of 
the jurors as civil servants or as “loyal” Americans. And 
in the course of its opinion, the Court carefully examined 
Crawford v. United States, 212 U. S. 183, quoted supra at 
page 7, wherein a government employee was disqualified 
from acting as a juror in a criminal prosecution without 
regard to his actual bias: 

“It will be observed that the employment [of the 
juror in the Crawford case] was in the very depart¬ 
ment to the affairs of which the alleged conspiracy 
related” (299 U. S., 140). 
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Thereafter, the decision in Crawford was criticized to the 
extent that it “took a broader range and did not rest upon 
that possible distinction’’ (299 U. S., 140). But the under¬ 
lying rationale of Crawford was confirmed in Wood in that 
the latter decision recognized that under certain circum¬ 
stances—such as here obtain—government employees are 
not qualified to sit as jurors. 

“We are unable to accept the ruling in the Crawford 
case as determinative here or to reach the conclu¬ 
sion that it was a settled rule of the common law 
prior to the adoption of the Sixth Amendment that 
the mere fact of a governmental employment, unre¬ 
lated to the particular issues or circumstances of a 
criminal prosecution, created an absolute disqualifi¬ 
cation to serve as a juror in a criminal case” (299 
U. S., 141). (Italics supplied.) 

“We think that the imputation of bias simply by 
virtue of governmental employment, without regard 
to any actual partiality growing out of the nature 
and circumstances of particular cases, rests on an 
assumption without any rational foundation” (288 
U. S., 149). (Italics supplied.) 

“It is suggested that an employee of the Government 
may be apprehensive of the termination of his em¬ 
ployment in case he decides in favor of the accused 
in a criminal case. Unless the suggestion be taken 
to have reference to some special and exceptional 
case it seems to us far-fetched and chimerical” (299 
U. S. 150). (Italics supplied.) 

The Wood decision confirmed the statutory removal 
(District of Columbia Code, §11-1420) of the absolute dis¬ 
qualification which Crawford had imposed upon civil serv¬ 
ants to sit as jurors in criminal prosecutions. Federal em¬ 
ployees were thereby placed upon the same jury-service 
level as private employees. Frazier v. United States, 93 
L. Ed. 175, 181-183. But neither Wood nor the District of 
Columbia Code established government workers as a spe- 
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cial class of jurors free from the limitations to which all 
other prospective jurors are subject. Government employee 
jurors are no longer disqualified from all prosecutions; 
but, as any other group of jurors, they may be disqualified 
as a class in certain types of prosecutions. Thus, it has 
been held, without regard to the actual bias of the individual 
juror, that “a juror employed by the insurance company 
which covered the defendant in the accident in suit would 
be disqualified from serving as a juror” ( Anderson v. Todd 
Shipyard Corp., 63 F. Supp. 229); that the son of a stock¬ 
holder of an embezzled corporation could not serve as a 
juror in the prosecution for that embezzlement ( Miller v. 
United States, supra ); that the nephew of a stockholder of 
an insurance company could not sit as a juror in an action 
against that company ( Young v. Marine Ins. Co. of Alexan¬ 
dria, supra). There are, therefore, numerous instances 
where bias is imputed to a class of private individuals with¬ 
out regard to whether the particular individual of that 
class who is challenged is in fact biased or prejudiced. Simi¬ 
larly wherever a government employee may plausibly con¬ 
strue the issue in a prosecution as one involving the loyalty 
of the defendant and, therefore, may plausibly conclude 
that his decision as a juror might be deemed a manifesta¬ 
tion of his loyalty as a government employee, he should not 
be permitted to sit as a juror in that prosecution. For 
wherever a juror can plausibly consider that his status as 
a “loyal” American is in the balance when he casts his 
vote as a juror, he is no longer free to decide the case be¬ 
fore him exclusively upon the facts and the law. Such a 
situation prevailed in this case and it was therefore preju 
dicial error to deny appellant’s motion to dismiss govern¬ 
ment employees from the jury panel. 
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II 

Appellant has contended that it was reversible error for 
the Trial Court to take from the jury the question of fact 
of whether a quorum of the House Committee was present 
at any time at the hearing of April 4th and to charge the 
jury that, as a matter of law, “the members of the Com¬ 
mittee before whom the defendants appeared . . . consti¬ 
tuted a sufficient quorum to carry on the investigation’* 
(J.A. 283). The Government contends in opposition that 
“there is doubt as to the law on the general subject whether 
. . . the legal constituency of the Committee is a factual 
question which must in all cases be submitted to the jury” 
(Government’s Brief, p. 16) and that “in this case it was 
not wrong to take it from the jury” (Government’s Brief, 
p. 8). Appellee cites and urges no general or particular 
rule of law to sustain the action of the Trial Court but in¬ 
stead states: 

“It is submitted that under all the circumstances of 
this case a reversal on this point would not be justi¬ 
fied” (Government’s Brief, p. 16). 

Since the propriety, in law, of a charge is to be decided 
upon principles of law—particularly in criminal cases— 
and not upon “the circumstances of this case”, it remains 
to be determined whether “the circumstances” herein sup¬ 
ply any reason for the deviation by the Trial Court from 
the undisputed rule that questions of fact are for the jury 
in a criminal prosecution. 

A. 

Appellee, in its brief, emphasizes that no point of a 
quorum was raised at the hearing “by the appellant or 
other witnesses or their counsel” (Government’s Brief, 
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p. 16).* As a “circumstance of this case”, the failure of 
appellant to assert the lack of quorum at the House Com¬ 
mittee hearing did not, under the decisions of this Court, 
authorize the Trial Judge to take from the jury the ques¬ 
tion of whether a quorum of the House Committee was, in 
fact, present at the time it convened or subsequently. Thus, 
in the recently decided Christoff el v. United States , 

F. 2d , it was held that where there was a quorum 
present at the time when a Congressional committee con¬ 
vened, in the absence of a point of quorum being raised 
thereafter, a witness who allegedly committed perjury be¬ 
fore that committee could not assert that a quorum was not 
present at the time the alleged perjurious testimony was 
given. It will be observed that the Trial Court in the 
Christoff el case, and this Court in affirming the charge 
therein, did not take from the jury the initial question of 
fact—whether a quorum was present when the committee 
was first convened; this question was left to the jury with- ! 
out regard to whether a point of quorum was raised at the 
time the committee convened or thereafter. And in Meyers ' 
v. United States F. (2) , this Court, confronted 

with a situation wherein a witness testified before less than ! 
a quorum of a Congressional committee, held, without any j 
reference to whether or not a point of quorum was raised, ! 
that 

j 

“On October 6, 1947, however,' only two Senators i 
were present at the hearing. Since they were a 
minority of the subcommittee, they could not legally 1 
function except to adjourn. For that reason, the j 
testimony . . . given on that day cannot be con- j 
sidered as perjury nor can appellant be convicted 
of suborning it” ( F. (2), ). 

- ——————— > 

♦There is no testimony in this case as to what the other witnesses j 
did at the hearing in this connection; and so far as counsel is concerned 
the record is plain that he was not in the presence of the House Committee j 
during the hearing and was obviously in no position to raise the point i 
of quorum (J.A. 146). 
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Christoff el and Meyers indicate that in a prosecution 
wherein it is charged that a witness before a Congressional 
committee has frustrated a legitimate function of such com¬ 
mittee by perjury or contempt, the jury must find the fact 
that a quorum of the committee was present in order to 
establish that it was a committee of Congress, acting qua 
committee, which was thus affected by the witness; the 
failure of the witness to raise a point of quorum at the 
hearing wherein he committed the charged offense was not 
considered in either case as a circumstance which took the 
said question of fact from the jury. Consequently, the 
prior decisions of this Court are inconsistent with the ruling 
of the Trial Court in the instant prosecution which did not 
leave to the jury the question of whether there was a 
quorum of the House Committee present at some time on 
April 4th, either at the time the Committee convened or at 
any other time. The failure of appellant to raise a point of 
quorum at the House Committee hearing does not justify 
the prejudicial error thus committed. 

To the extent that Christoffel and Meyers leave any 
doubt whether appellant’s right to have the jury pass on 
the presence of a quorum is conditioned upon her raising 
such a point of quorum at the committee hearing, appel¬ 
lant’s position is that sound public policy militates against 
imposing any such requirement. It is unrealistic to im¬ 
pose upon a witness before a Congressional committee the 
burden of determining in advance what constitutes a quor¬ 
um of a committee and maintaining a perpetual inventory 
thereof during the course of examination. Moreover, it ap¬ 
pears that a witness does not have standing to raise a point 
of quorum. For under the Rules of the House of Repre¬ 
sentatives, which are the Rules of its Standing Committees 
(Rules of the House of Representatives, Rules and Manuals 
of the U. S. House of Representatives (1947)), it is pro¬ 
vided: 
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“and whenever, during business, it is observed that 
a quorum is not present, awy member may call for 
the House to be counted, and being found deficient 
business is suspended (2 Huts. 125, 126) ” Jeffer¬ 
son’s Manual, Rules and Manual of the United 
States House of Representatives (1947), section 310. 
(Italics supplied.) 

In the absence of any authority compelling the conclusion 
urged by appellee, it is submitted that the failure of ap¬ 
pellant to raise a point of quorum at the House Committee 
hearing should be no basis for depriving her of her con¬ 
stitutional right to have the jury pass on the question of 
fact inherent in the determination whether a quorum of the 
House Committee was present at the hearing of April 4th. # 

B. 

Appellee could cite and cited no case wherein a trial 
judge in a criminal prosecution took from the jury the 
question of quorum or any other similar question of fact. 
Nor does appellee contend that the quorum question is that 
type of question which may be taken from the jury in a 
criminal case (see Appellant’s Main Brief, pp. 30-31); in¬ 
deed, it would be difficult to characterize the inquiry wheth- 

* Appellee suggests that appellant was obliged to raise the quorum point 
at the hearing for at that time the chairman of the House Committee 
could have constituted the remaining members a subcommittee if a quorum was 
lacking (Government’s Brief, p. 19). This suggestion does not lessen the 
inadvisability of requiring witnesses to be astute to preserve their rights 
at a Congressional committee hearing; moreover, the argument does not alter 
die necessity that the jury must first pass upon the question of fact whether a 
quorum was present at some time for if a quorum was never present, if a 
quorum never convened, the “minority * * * could not legally function except 
to adjourn” ( Meyers v. United States, F. (2) ; see also Pennsylvania Co, 

v. Cole, 132 Fed. 668) and there was no power to constitute a subcommittee. 
Similarly, the jury must first find as a fact that there was a quorum when 
the committee convened before it may be assumed that a committee existed 
capable of delegating “authority to a subcommittee composed of those who 
remained” ( Christoffel v. United States, F. (2) , m2). Whether 

a subcommittee has been duly appointed and constituted is itself a ques¬ 
tion of fact for the jury. See Lawson v. United States, appeal #9872, current 
term of this Court, Joint App., p. 355; Trumbo v. United States, appeal #9873, 
current term of this Court, Joint App., 545-546. 
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er five Congressmen met at some one time on April 4th as 
anything other than a question of fact. Instead, appellee 
urges that “in this case it was not wrong to take it from 
the jury” apparently because “the undisputed evidence in¬ 
dicated that’’ a quorum was present (Government’s Brief, 

p. 8). 

i 

Appellant has already shown that the evidence leaves 
serious doubt as to whether there was present a quorum at 
the April 4th hearing (see Appellant’s Main Brief, pp. 25- 
27, 32-33). The Government brief does not dissipate that 
doubt, particularly since it relies upon a document which is 
not in evidence in this case* (Government’s Brief, pp. 14- 
15). 

But the fundamental error in appellee’s reliance upon 
the quorum evidence is not that the evidence is inconclu¬ 
sive ; it is that no matter how conclusive the evidence, the 
question whether there was a quorum remained a question 
of fact and, therefore, for the jury. 

The charges in Stewart and Christ off el, heretofore 
quoted and analyzed (Appellant’s Main Brief, pp. 29-31), 
both left it to the jury to decide the fact of a quorum. This 
Court affirmed the Christoff el charge, approving in the 
course of its opinion the Stewart charge (see F. (2) 
, n.1), thereby establishing that it was for the 

jury to find the fact whether five Congressmen sat at some 
one time on April 4th as a committee.** In addition, there 

•The Government refers to the entire transcript of the April 4 hearing 
at page 15 of its brief although only that portion thereof containing certain 
parts of appellant's testimony was offered and admitted upon the trial 
(J.A. 123 ff). 

** When confronted with the Stewart and Christoff el cases, both of which 
are conceded to be analogous (Government’s Brief, p. 16), appellee is reduced 
to arguing that the authority of those cases is not here binding in that 
neither is an "instance where an appellate court has reversed a conviction 
for perjury because the trial court did not leave to the jury the issue whether 
the tribunal was properly constituted” (Government’s Brief, p. 16). Appellant 
submits that the authority of the charges in Stewart and Chistoffel, approved 
by this Court, is not attenuated because that authority was established by the 
affirmance of a charge rather than by the reversal of a charge. 
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are numerous state and federal decisions which hold that 
in a prosecution for resisting or obstructing justice, where¬ 
in it must be first established that “justice is being ad¬ 
ministered’ ’ ( Pettibone v. United States, 148 U. S. 197, 
207), it is for the jury to determine the question of fact 
whether the official resisted or obstructed was acting in the 
capacity of a “competent official” at the time of the re- 
sistence or obstruction. Briggs v. United States, 24 F. (2) 
961,962; Ewing v. United States, 37 F. (2) 287, 288; Stole v. 
State, 163 So. 504,173 Miss. 755; State v. Grodzins, 9 S. W. 
(2) 808 (Mo. App.). 

The authorities are therefore uniform and appellee does 
not contest that whether a quorum attended the April 4 
hearing is a question of fact. As such, it could not be taken 
from the jury under any circumstances (Appellant’s Main 
Brief, pp. 31-32). The Trial Judge “may advise the jury 
in respect of the facts, but the decision of issues of fact 
must be fairly left to the jury.” United States v. Murdock, 
290 U. S. 389, 394. As was stated in People v. Walker, 198 
N. Y. 329, 334-335: 

“No matter how conclusive the evidence was in the 
case before us, and assuming that it was wholly un¬ 
contradicted and that the inferences all pointed one 
way, each of the three fundamental facts was for 
the jury to pass upon, for, if the court could take 
away one from them, it could take away all, and thus 
direct a verdict; which is never allowed in a criminal 
case. . . . All questions of law, except in a criminal 
prosecution for libel, are for the court, and all ques¬ 
tions of fact for the jury. Both by statute and com¬ 
mon law they are ‘the exclusive judges of all ques¬ 
tions of fact’ and every essential element of a crime 
presents a question of fact, whether there is any 
conflict in the evidence or not. . . . When the jury 
are made the exclusive judges of a question, as one 
of fact, the court is precluded from passing judg¬ 
ment upon it as one of law. . . . 
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Moreover, as is frequently the case, if a fact essen¬ 
tial to the crime, although not expressly admitted, is 
undisputed and is treated during the trial by all con¬ 
cerned as established, it would not be reversible er¬ 
ror for the court to so charge, unless, and the excep¬ 
tion is vital, the defendant should ask to have it sub¬ 
mitted to the jury, and in that event, even in such a 
case, it would be the duty of the court to submit it 
accordingly.” 

In taking the quorum question from the jury over appel¬ 
lant’s duly noted objection, the court below committed re¬ 
versible error. 


Ill 

In response to appellant’s analysis of the evidence which 
tended to show that the Trial Court erred in refusing to di¬ 
rect the verdict of acquittal, appellee insisted that the “evi¬ 
dence was sufficient to justify the conviction” (Govern¬ 
ment’s Brief, pp. 9, 20-22). 

In support of its contention, appellee emphasized that 
appellant was a member of the Executive Board of the 
JAFBC; that she knew the Chairman of the Board; that she 
attended meetings of the Board on occasion; and that at the 
House Committee hearing she produced a statement, like 
that submitted by other members of the Executive Board of 
the JAFBC, which recited that she did not possess and, 
therefore, could not produce the books and records. 

It will be noted that none of the evidence relied upon by 
appellee indicates a single overt act by appellant in con¬ 
nection with her alleged aiding and abetting the non-pro¬ 
duction of the summoned books and records. Thus, it must 
be conceded, upon this appeal, that there was no evidence 
to show that she agreed or conspired with any other mem¬ 
ber or employee of the JAFBC to withhold the summoned 
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books and records from the House Committee.* And it 
was also conceded, in view of the evidence and the theory 
of the prosecution, that appellant did not individually have 
physical custody of and could not individually produce the 
summoned books and records; consequently the statement 
which she submitted to the House Committee was an ac¬ 
curate and correct statement of the factual situation which 
obtained. Nor was it shown that appellant participated in, 
approved of or ratified any action by the Executive Board 
of the JAFRC in connection with the non-production of the 
summoned books and records. 

• There is, then, upon analysis, no single overt act by ap¬ 
pellant referred to by appellee to sustain the charge that 
appellant aided and abetted or acted in concert with other 
members of the Executive Board of the JAFRC. Indeed, 
all the evidence affirmatively demonstrates that she did not 
participate in any of the activities of the JAlFRC which re¬ 
sulted in the allegedly contumacious refusal to produce the 
books and records at the hearing of April 4th (see Appel¬ 
lant’s Main Brief, pp. 36-38). Instead of any overt act 
by appellant in the nature of aiding and abetting, the prose¬ 
cution has introduced and relied exclusively upon that evi¬ 
dence which would tend to show that appellant was a mem¬ 
ber of and associated with the Executive Board of the 
JAlFRC. Consequently, although there is nothing in the 
evidence to demonstrate any individual activity by appel¬ 
lant which aided or abetted the alleged contempt, the prose¬ 
cution nevertheless insists upon a conviction based entirely 
upon the circumstance of her membership in the Executive 
Board of the JAFRC. 

In the absence of any agreement or conspiracy by and 
between appellant and the other members of the JAFRC, 

* The conspiracy count of the indictment was dismissed by the Trial Court 
upon the trial of the other members of the Executive Board of the JAFRC, 
and was dismissed in the instant prosecution upon the Government’s request. 
Q.A 280, 291). 
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and in the absence of any showing of any affirmative action 
by appellant which aided or abetted the alleged contempt, 
the conviction cannot be sustained. 

Mere membership in the organization allegedly responsi¬ 
ble for the contempt is not enough; otherwise the officers, 
directors and stockholders of any corporation would be 
guilty of aiding and abetting any other officer, director or 
stockholder who has committed a crime in connection with 
his corporate capacity; and a member of any unincorporated 
association or partnership would be guilty of aiding and 
abetting any associate or partner who has committed a 
crime in connection with his capacity as such associate or 
partner. Such is not the law. So long as guilt remains 
personal in our system of criminal jurisprudence (see au¬ 
thorities cited at Appellant’s Main Brief, p. 39), there can 
be no guilt from the mere circumstance of association with 
an organization which is not itself an unlawful assembly or 
group of co-conspirators. 

Thus in United States v. Geare , 54 App. D. C. 30, 293 
Fed. 997, this Court held: 

‘‘It is elementary that before one defendant can be 
held responsible for the criminal neglect of another, 
the connection or joint character of the undertaking 
must clearly appear. ... It is not sufficient to es¬ 
tablish merely the common purpose to construct the 
theatre building, but the neglect must be such that 
the neglect of one will be imputable to all the 
others.” (293 Fed. 999 quoting Wilson v. United 
States , 190 Fed. 427, 436.) 

In view of the evidence presented and relied upon by 
the prosecution, a conviction could be justified only if from 
the circumstance that Mrs. Fleischman was a member of the 
Executive Board of the JAFRC, it must necessarily be 
found that she aided and abetted or approved any action 
taken by other members of the Board. It was not otherwise 
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shown that appellant participated, approved or ratified the 
allegedly contumacious non-production of the summoned 
books and records. To deduce such participation, approval 
or ratification from the single fact of membership is un¬ 
justifiable and speculative. It was, therefore, error to re¬ 
fuse to direct a verdict of acquittal as requested and this 
Court should reverse the verdict and judgment. 


CONCLUSION 

The judgment and conviction should be reversed. 
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